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SELLER DISCLOSURE WHEN SELLING

RESIDENTIAL REAL ESTATE

Congratulations to the following
Shareholders and Directors for
their inclusion in the 2016 Edition of
The Best Lawyers in America.

The Pennsylvania Real Estate Seller Disclosure Law (68 Pa. CSA §7301) requires a seller of
residential real estate to provide a buyer with a disclosure statement, informing a buyer of
material defects known to the seller prior to the signing of an agreement of transfer (sales
agreement). A material defect is defined in the Residential Real Estate Transfers Law (68 Pa.
CSA §7102) which also defines the term Residential Real Estate as not less than one nor more
than four residential dwelling units.
A “Material Defect”, pursuant to the Residential Real Estate Transfers Law, is “A problem with
a residential real property or any portion of it that would have a significant adverse impact on
the value of the property or that would involve risk to people on the property. The fact that a
structural element, system or subsystem is near, at or beyond the end of the normal useful life
of such a structural element, system or subsystem is not by itself a material defect.”
Notwithstanding the above definition, that which constitutes a Material Defect remains
subjective and factually driven and subject to interpretation.
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The Real Estate Seller Disclosure Law also sets forth that which must be disclosed in
§7304(b). That which must be disclosed is as follows:
“(1) Seller's expertise in contracting, engineering, architecture or other areas related to the
construction and conditions of the property and its improvements.
(2) When the property was last occupied by the seller.
(3) Roof.
(4) Basements and crawl spaces.
(5) Termites/wood destroying insects, dry rot and pests.
(6) Structural problems.
(7) Additions, remodeling and structural changes to the property.
(8) Water and sewage systems or service.
(9) Plumbing system.
(10) Heating and air conditioning.
(11) Electrical system.
(12) Other equipment and appliances included in the sale.
(13) Soils, drainage, boundaries and sinkholes.
(14) Presence of hazardous substances.
(15) Condominiums and other homeowners associations.
(16) Legal issues affecting title or that would interfere with use and enjoyment of the
property.”
Although the Pennsylvania Real Estate Commission was directed to develop a form for use to
implement the requirements of the law, the law requires that any form may be used, provided
it contains the information to be disclosed under §7304(b). The law further requires that the
Disclosure be delivered either by: a) personal delivery, b) first class mail, c) certified mail,
return receipt requested, or d) facsimile to the buyer or buyer’s agent (§7305).
There are limitations on that which may be required to be disclosed built into the law such as
relates to condominiums and cooperatives (as relates to common elements) which would be
covered in a “resale certificate” from the Condo Association or Cooperative in which the unit
is located upon sale. Additionally, no disclosure is required by a fiduciary, such as an
Executor, Guardian, Conservator or Trustee, for a sale in the course of the administration of an
estate, guardianship, conservatorship or trust.
The Law also requires the Disclosure be updated should the information contained in the
original disclosure prove to no longer be accurate. However, the seller is relieved of making
affirmative investigations. Rather, the information to be disclosed is that which the seller has
knowledge and statements related thereto are neither false nor misleading or deceptive.
There are also provisions in the Law (§7309) that eliminate liability for errors if those errors
arise from the following:
“(1) the seller had no knowledge of the error, inaccuracy or omission;
(2) the error, inaccuracy or omission was based on a reasonable belief that a material defect
or other matter not disclosed had been corrected; or
(3) the error, inaccuracy or omission was based on information provided by a public agency,
home inspector, contractor or person registered or licensed under an act referred to in section
7503(a) (relating to relationship to other laws) about matters within the scope of the agency's
jurisdiction or such other person's occupation and the seller had no knowledge of the error,
inaccuracy or omission.” (Section 7503(a) refers to surveyors, licensed pest control
professionals, architects, radon remediation professionals and real estate appraisers.)
There are also a series of appellate court decisions which exculpate a seller from liability when
the non-disclosed matter is readily observable which could arise from a reasonable inspection
of the property.
Failure to comply with the provisions of the Real Estate Seller Disclosure Law creates liability
for damages suffered by a buyer as a result of the non-compliance. The statute of limitations
for bringing an action is two (2) years from final settlement on the sale of the property. The
discovery rule would seem inapplicable based upon the definitive language in the statute. If
an action is not commenced by a buyer within two (2) years of the closing on the sale of the
property, it will be barred. The PA Unfair Trade Practices and Consumer Protection Law (73
PS §201-1) (“UTPCPL”) also applies for violations of the Real Estate Seller Disclosure Law.
The UTPCPL affords a successful Plaintiff (buyer) the right to request an award for attorney’s
fees and to make a claim for triple damages, each of which is discretionary with the Court
hearing the matter.
Recently, the Pennsylvania Supreme Court ruled on a claim of failure to disclose a
murder/suicide that occurred on the property. ( Milliken v. Jacono , 96 A.3d 997, PA, 2014).
The Court concluded that the Law was intended to require disclosure of defects in the
structure and not psychological defects. The Court also concluded that disclosure of more
than what is required statutorily does not create additional liability.
Unfortunately, that which constitutes a “Material Defect” is not definitive. A seller should be
careful in completing a disclosure. That which may not seem material to the seller may end
up being material to the buyer. Sellers should be truthful and not evasive in completing a
disclosure. The consequences for non-compliance with the Law can be costly. If in doubt as
to whether a disclosure should be made of a condition, prudence would suggest disclosure.
For further information, please contact Kenneth J. Yarsky at 412.355.0200 or
kjy@sgkpc.com

FITTING ALL THE PUZZLE PIECES TOGETHER
Keeping Track of the Latest Developments Involving the Pennsylvania
Mechanics’ Lien Law of 1963 is Essential
It has been well over a year since a unanimous Supreme Court of Pennsylvania declared in the
case of Bricklayers of Western Pennsylvania Combined Funds, Inc. v. Scott’s Dev. Co.
, 90 A.3d
682 (Pa. 2014) that a union employee benefits trust fund did not have the right under the
Pennsylvania Mechanics’ Lien Law of 1963, 49 P.S. §§1101-1902 (the “Lien Law”) to file
Mechanics’ Lien Claims (“Lien Claims”) on behalf of union members who performed work for
a construction contractor on a project in Pennsylvania. That case was of substantial interest
to the entire construction community along with a host of developers, lenders and other
entities that have to contend with the potential exposure of Lien Claims under the Lien Law on
their project. While this decision in Bricklayers may, for the moment, help to stem the tide of
the increasing number of Lien Claims filed against projects in the Commonwealth of
Pennsylvania, the current inability to obtain upfront waivers of lien on a vast majority of
projects, particularly those non-residential in nature, is driving a whole new series of Lien
Claims into the courts. Consequently, for more times in recent history than in many years in
the past, there are numerous cases being reported in Pennsylvania that are interpreting both
new and old provisions of the Lien Law.
Some of these decisions are emerging due to the somewhat unique projects that are beginning
to take place in the Commonwealth of Pennsylvania with more frequency, namely, pipeline and
other projects associated with the oil, gas and alternative energy development occurring
throughout the state. Other cases are stemming from more traditional elements of Lien Law
practice, including filing, perfection and even enforcement of Lien Claims. In fact, one of
these matters has recently arrived at the doorstep of the highest court in Pennsylvania, in a
series of consolidated cases including, among others,
Terra Technical Services, LLC v. River
Station Land, L.P. Docket Number 642 MAL 2013. Arguments before the Supreme Court of
Pennsylvania were held regarding these cases on March 11, 2015 and the matter is currently
awaiting decision. Before the Court are two questions: "(1) Whether the Superior Court
committed an error of law in upholding the Trial Court's Order in sustaining the preliminary
objections of Respondent and striking the complaint in an action to obtain judgment on the
mechanics' lien claim for the failure of Petitioner to file the complaint under a separate court
term and number from that of the mechanics' lien claim under the Mechanics' Lien Law 49
P.S. § 1101, et seq. [; and] (2) Whether the Mechanics' Lien Law 49 P.S. § 1101,
et seq. ,
requires a claimant filing a complaint to enforce a mechanics' lien to file such a complaint
under a term and number separate from the term and number assigned to the mechanics' lien
itself[?]”
It would appear that the novel argument and decision previously occurring in those cases are
what have piqued the Supreme Court of Pennsylvania’s interest to venture into yet another Lien
Law matter in a relatively short period of time. However, until a determination is ultimately
rendered by the Supreme Court of Pennsylvania, the parties and practitioners in Lien Law
matters will have to prudently and conservatively act consistent with the current status of
cases interpreting the Lien Law. These cases should not only guide the hands of those
interested in pursuing or defending Lien Claims in the Commonwealth of Pennsylvania, but
they should also be considered when undertaking preparation or negotiation of lending and
construction agreements that may come within the realm of the Lien Law statute.
Additionally, certain lien priority features under the Lien Law, such as the open-end mortgage
super priorities afforded to lenders meeting the requirements for those protections, have been
the subject of more recent legislative enactments. As such, all those impacted by or seeking
protection under these super priorities are well advised to consult and closely consider the
newest amendments that impact the super priority treatment of open-end mortgages,
including a new (and broad) definition of “costs of construction.”
Likewise, cases such as Spartan Drywall Builders, Inc. v. Post GoldTex, L.P.
, decided by the
Court of Common Pleas of Philadelphia County on June 22, 2015, 2015 WL 4626887, should
also be reviewed. One of the questions was whether the contract documents used on that
project required an arbitration to be pursued to enforce a lien claim filed against the property.
Ultimately, the court concluded that there were no binding arbitration provisions applicable to
the lien claim enforcement action and, consequently, allowed the matter to proceed in the
courts. While the Court of Common Pleas in Spartan Drywall went on to decide another aspect
of the case, this decision is notable because when drafting construction contracts for projects
in Pennsylvania, it bears consideration that Lien Claims under the Lien Law should be
permitted to occur consistent with the requirements of the statute. A Lien Law enforcement
action calls for filing of a complaint to enforce Lien Claims in the Court of Common Pleas of
the county where the project is located in most instances (the slight exception involving
projects located in multiple counties). As such, when negotiating a construction contract or
subcontract, even where arbitration is preferred as the method of dispute resolution
proceedings related to the contract or subcontract specifically, there should be an avenue
made available to permit the contractor/subcontractor claimant to seek relief under the Lien
Law (to the extent it is otherwise available and appropriate) outside of arbitration. By contrast,
and from the standpoint of the owner, it may be preferred to retain a more comprehensive
arbitration provision and thereby provide more procedural complexity for the contractor/
subcontractor claimant desiring to pursue Lien Claims against the owner’s project.
In short, as decisions under the Lien Law are being handed down with greater frequency by
the courts of Pennsylvania and where the legislature is continuing to make amendments and
adjustments to the Lien Law (in part to correct the impact of other recent amendments), it is
extremely important to maintain familiarity with the latest in Lien Law developments. Keeping
apprised of these developments will facilitate not only more efficient contract preparation and
negotiations, but also precise pursuit and defense of Lien Claims themselves.
For further information, please contact Edward B. Gentilcore at 412.355.0200 or
ebg@sgkpc.com
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PRESENTATION:
AN OIL AND GAS TOPIC
John R. Whipkey , Associate, will be
co-presenting a CLE on September 29, 2015
in Greentree titled, “Breaking the Code:
Division Order Basics for Attorneys, Land
Administration and Finance Professionals.”
The course will analyze legal issues related to
division orders in the oil and gas industry and
provide attendees with a foundation for
determining the division of interests in
producing wells.

SENIOR ASSOCIATE JOINS THRIVE
Jeremy C. Brown , Senior Associate, has joined
Thrive. Thrive is the young professionals
advisory board of Greater Pittsburgh Literacy
Council. Thrive supports GPLC’s overall mission
to ensure that adults and families acquire
reading, writing, math, English language,
workforce skills, and computer skills so they
may reach their fullest potential in life and
participate productively in
their community.

NEW ATTORNEYS
HAVE JOINED THE FIRM
John R. Whipkey has
joined the firm as an
Associate and member
of the firm’s Energy and
Natural Resources
Services Group.
He concentrates his
practice in the area of oil
and gas and counsels
clients with respect to transactional, leasing,
title and litigation matters. Mr. Whipkey has
extensive experience preparing certified title
opinions and division orders for exploration and
production companies, and he has advised
clients in connection with the acquisition of oil,
gas and mineral assets in several states. Prior
to joining the firm, Mr. Whipkey worked at two
Pittsburgh law firms, representing clients in oil
and gas as well as medical malpractice
defense, employment matters and general
liability.
Daniel J. Gespass has
joined the firm as an
Associate and
member of the firm’s
Estates and Trusts
Services Group. He
focuses his practice on
representing
individuals, families,
and closely held businesses in tax, estate, and
trust related matters. Mr. Gespass has
extensive experience in estate planning, estate
administration and Orphans’ Court litigation.
Prior to joining the firm, Mr. Gespass served
as a trust officer at Wells Fargo Bank in
Philadelphia and managed a solo trusts and
estates practice in Pittsburgh.
Endia J. Vereen has
joined the firm as
an Associate and
member of the firm’s
Corporate and Real
Estate Services
Groups. Ms. Vereen
regularly assists clients
with issues related to
general corporate matters, entity formation,
and due diligence activities in connection with
mergers and acquisitions. She also counsels
individuals and business clients regarding
residential and commercial real estate
transactions. Prior to receiving her law degree,
Ms. Vereen worked as a summer intern at
Sherrard, German & Kelly, P.C.

