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I N S I D E  S G K

Number of Employees
Small businesses are not immune from 
anti-discrimination laws.  Businesses with only a 
few employees can face serious and expensive 
legal challenges from unhappy employees, 
former employees, and applicants.  
Discrimination claims are expensive, but can be 
reduced and even avoided with good human 
resources practices.

Are you subject to anti-discrimination 
laws?
While Federal anti-discrimination laws typically 
require an employer to have 15 to 20 employees 
before the employer must comply with the law, 
smaller employers need also to be aware of their 
state and local anti-discrimination laws.  Most 
states have adopted  anti-discrimination laws 
that mirror the Federal laws, and many cities and 
local jurisdictions have followed suit.  These state 
and local anti-discrimination laws can be even 
broader than the Federal laws in their 
prohibitions.  Of particular importance to small 
businesses, many state and local 
anti-discrimination laws apply even to very small 
employers.  For example, in Pennsylvania, a 
business with as few as 4 employees must 
comply with extensive anti-discrimination 
provisions.

The threshold question of whether a business 
must comply with Federal, state, or local 
anti-discrimination laws can be tricky.  Different 

laws count part-time, seasonal, and temporary 
workers in different ways.  Additionally, some 
businesses are exempt from the 
anti-discrimination laws.  Businesses with an 
employee census that is close to the threshold 
applicability of a law, businesses with unusual or 
unique workforces, and businesses with 
questions regarding exemption are best served 
by seeking the advice of an experienced 
employment lawyer.  

What is prohibited?
Anti-discrimination laws address much more 
than just hiring and firing.  If a prohibited 
discriminatory motive is the root cause of the 
decision or action taken, an employer can face 
liability in such areas as compensation, training, 
assignments, transfers, promotions, layoffs and 
recalls, testing, and fringe benefits.  A work 
environment that is hostile or adverse to any 
group of persons that the anti-discrimination 
laws protect can also lead to employer liability.  
Essentially, any term, condition, or privilege of 
employment is open for attack under the 
anti-discrimination laws.

Most employers are aware of the Federal laws 
that ban discrimination on the basis of race, 
color, religion, nationality, gender, disability and 
age and that veterans and persons in the armed 
services receive special protections.  Employers 
may not realize that state and local laws may 
expand these prohibitions and protections to 
include other characteristics.  For instance, 

Sm a ll  Business
AND JOB DISCRIMINATION

The ageless advice to read, understand, and 
expect to be bound by language in a contract 
you sign is as sound now as ever. It is 
especially important with respect to contracts 
to buy real property, where the financial 
stakes are often high. Jerome contracted to 
buy property, delivering a $5,000 deposit to 
be credited toward the purchase price. An 
addendum to the contract agreed to by the 
parties stated that in the event the seller 
breached the agreement or defaulted, Jerome 
was entitled to the return of his earnest money 
and cancellation of the contract, as his “sole 
and exclusive remedy.”

When the seller did not close on the deal 
within the time set by the contract, according 
to Jerome because there had been a defect in 
its title to the property that was later 
remedied, Jerome sued to enforce the 
contract. That is, he sued to force a sale of the 
property to him, as he was not content with 
the prospect of simply getting his $5,000 
back, terminating the deal and returning to 
square one.

A court held Jerome to the terms of the 
contract addendum, ruling that he was 
entitled to no more than his money back from 
the seller. In some cases, an aggrieved party 
may be relieved of the limitations or burdens 
of a contract when the unequal bargaining 
positions of the parties are such as to deprive 
the aggrieved party of a meaningful choice 
and where the terms of the contract are 

unreasonably favorable to the other party. 
Jerome made this argument in an attempt to 
rid himself of the limitation on his contractual 
remedy, to no avail.

The problematic addendum, in bold language 
no less, warned the parties to read it carefully 
before signing and included an 
acknowledgment that Jerome was 
knowledgeable and experienced in financial 
and business matters and able to assess the 
transaction’s merits and risks. The court also 
declined to find that limiting Jerome to the 
return of his earnest money deposit was 
unreasonably tilted in the seller’s favor. It 
simply restored the parties to their positions 
prior to signing the contract. In a loose sense, 
Jerome may have been the “victim” of a 
broken contract, but he was not such a 
disadvantaged victim under the law as to be 
entitled to set aside any of the terms of his 
contract, including the one that boxed him in 
when he was seeking a remedy.

No less important than reading and 
understanding all parts of a real estate sales 
agreement is the need to be up front with the 
other party to the transaction about the 
condition of the property, especially as to a 
problem that is not obvious. In another case, 
this was an expensive lesson to learn for a seller 
of a home who was less than forthright with the 
buyer about defects in a basement wall.

In the litigation that ensued when the buyer 
sued the seller for fraud and negligent 

misrepresentation, the buyer testified that at 
first he was actually impressed with 
the finished basement in the house, with
its drywall all around and a polished floor
you could eat off of. But some months after
he moved in, the buyer noticed a worsening 
problem with water leaking from one of
those basement walls. When workers 
removed the drywall to explore further, they 
exposed a basement wall that was bowed, 
had cracks both small and large, and had 
mold and mildew. Layers of caulking in some 
of the cracks suggested that someone had 
tried in vain to fix the problem on the cheap. 
The new owner then did fix the problem, but 
at great expense.

Although the seller had answered no on a 

disclosure form to questions about any known 
water problems or cracks and settling issues 
in the basement, other evidence suggested 
that the real answer should have been yes. 
The seller claimed that he just happened to 
put up the drywall in the basement as the last 
item on a to do list, at a time when he was not 
intending to sell the house. Records showed 
that there was no drywall when the house was 
first listed and did not sell, but that the drywall 
was in place less than a year later for the 
second listing that resulted in the sale.

For his lack of candor, the seller paid a high 
price. An appeals court upheld an award of 
tens of thousands of dollars in damages to the 
buyer. In addition to damages for mental 
anguish, there was compensation to the buyer 

for those costs of repair he incurred for such 
items as the installation of an exterior drainage 
system, the repair of the footer drains, and the 
installation of multiple straps to repair the 
bowed wall. Last but not least was a 
significant award of punitive damages, based 
on the trial court’s conclusion that the seller 
had acted with “conscious disregard” for the 
rights and safety of the buyer, where there 
was a great probability of causing substantial 
harm. All in all, the case stands as an object 
lesson: In selling real estate, as in most 
undertakings, honesty is the best policy.

If you have any questions, please contact Robert B. 
Brown or Kenneth J. Yarsky at 412.355.0200.

many jurisdictions ban discrimination on the 
basis of marital status and sexual orientation.

Furthermore, a business cannot defend against 
a discrimination claim by asserting that there was 
no discriminatory intent.  A discriminatory intent 
can increase exposure, but simply not paying 
attention or carefully considering employment 
practices is enough to create liability.  If the effect 
of a seemingly neutral standard or requirement is 
to impact a protected group of people negatively, 
as opposed to the population at large, the 
employer may be liable for what is commonly 
called “adverse impact” discrimination.  As an 
example, Asian Americans and women have 
successfully challenged mandatory height 
requirements in some jobs by demonstrating the 
required height disproportionately disqualified 
them.  Employers should  avoid stereotyping or 
linking any term or condition of employment to a 
characteristic that precludes any group that is 
protected by statute.  Prohibitions against facial 
hair have been found to discriminate against 
certain religious sects.  Retaliating against an 
employee who complains about discrimination is 
also prohibited under the law.

What happens if an employer is 
accused of discrimination?
Any employee or applicant who believes that 
s/he was discriminated against or was retaliated 
against for opposing job discrimination must first 
file a written complaint with a governmental 
agency charged with enforcing the 
anti-discrimination laws.  The Federal agency is 
the Equal Employment Opportunity 
Commission, and similar agencies exist at the 
state and local level.  Most state 
anti-discriminatory agencies have shared 
responsibilities with the EEOC, in which filing 
with one agency is deemed to be cross-filed with 
the other and one agency will accept the findings 
and conclusions of the other.  

The agency that is responsible for enforcing the 
anti-discrimination law (EEOC or state), will 
investigate every complaint of discrimination.  
While rigor and length  of the investigation can 
vary, normally the investigation is thorough and 
will demand that the employer spend significant 
time responding to the investigation and that the 
employer provide documents relating to the 

business and its operations.  The agency may 
also interview witnesses and conduct a 
settlement conference, all of which can be 
disruptive to the business.  A successful defense 
of a complaint at the agency can often 
discourage the employee from pursuing the 
matter. The agency investigation can harbor 
traps for the unwary.  As a result, employers 
should seek legal counsel to defend an agency 
action.  

While many employees drop their discrimination 
claims if the agency does not find sufficient 
evidence of discrimination, a favorable decision 
at the agency level does not guarantee an end to 
the matter.  If the EEOC (or equivalent state 
agency) dismisses a charge of discrimination, 
the employee still has the ability to file a lawsuit.  
Defending a lawsuit relating to employment 
discrimination is often a lengthy, expensive, and 
disruptive matter.

An employer found to have discriminated against 
an individual could be ordered to eliminate its 
discriminatory practices.  It could also be 
required to take certain positive actions to 
redress the discrimination.  Most commonly, the 
employee receives a monetary award.  Monetary 
remedies can take various forms, depending on 
the statute, including back pay and prejudgment 
interest, liquidated damages, attorneys’ fees, 
and compensatory damages for noneconomic 
injuries such as emotional distress.  In some 
instances, punitive or exemplary damages may 
also be awarded.  

How can businesses limit their 
exposure under anti-discrimination 
laws
There is no silver bullet for avoiding 
discrimination suits. But good employment and 
human resource practices can prevent many 
claims. The adage “an ounce of prevention is 
worth a pound of cure” is especially true when it 
comes to avoiding discrimination claims. Helpful 
preventative measures include:

An up-to-date employee handbook that contains 
legally compliant-policies on equal employment, 
anti-harassment, workplace accommodation 
and other anti-discrimination matters

Routine training of supervisors on avoiding 
discrimination and harassment in the workplace

Clear communications to employees about how 
to raise questions and concerns about 
discrimination and harassment to designated  
persons within the company

Hiring practices that ensure a wide applicant 
pool and proper assessment of applicants

Regular and honest performance reviews of
all employees 

Job descriptions that properly capture job duties 
and are not discriminatory by perpetuating 
stereotypes or adversely impacting any 
protected group of people

Employment termination procedures that require 
a careful assessment of all factors before an 
employee is discharged

If you have any questions concerning compliance with 
anti-discrimination laws or avoiding discrimination 
claims, call Suzanne L. DeWalt, 412.258.6728.

REAL ESTATE DEALS GONE WRONG CONTINUED...

Our New Address:

535 Smithfield Street, Ste. 300
Pittsburgh, PA 15222

we have moved
TO THE OLIVER BUILDING!

Gary Philip Nelson, 
Shareholder and 
Director, has been 
selected by his peers 
for inclusion in the 21st 
Edition of The Best 
Lawyers in America in 
the practice areas of: 

Bankruptcy and Creditor Debtor Rights / 
Insolvency and Reorganization Law and 
Litigation - Bankruptcy. 

Edward B. Gentilcore, 
Shareholder and 
Director, has been 
selected by his peers 
for inclusion in the 
21st Edition of Best 
Lawyers in America in 
the practice area of: 
Construction Law
and Litigation - Construction.
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Number of Employees
Small businesses are not immune from 
anti-discrimination laws.  Businesses with only a 
few employees can face serious and expensive 
legal challenges from unhappy employees, 
former employees, and applicants.  
Discrimination claims are expensive, but can be 
reduced and even avoided with good human 
resources practices.

Are you subject to anti-discrimination 
laws?
While Federal anti-discrimination laws typically 
require an employer to have 15 to 20 employees 
before the employer must comply with the law, 
smaller employers need also to be aware of their 
state and local anti-discrimination laws.  Most 
states have adopted  anti-discrimination laws 
that mirror the Federal laws, and many cities and 
local jurisdictions have followed suit.  These state 
and local anti-discrimination laws can be even 
broader than the Federal laws in their 
prohibitions.  Of particular importance to small 
businesses, many state and local 
anti-discrimination laws apply even to very small 
employers.  For example, in Pennsylvania, a 
business with as few as 4 employees must 
comply with extensive anti-discrimination 
provisions.

The threshold question of whether a business 
must comply with Federal, state, or local 
anti-discrimination laws can be tricky.  Different 

laws count part-time, seasonal, and temporary 
workers in different ways.  Additionally, some 
businesses are exempt from the 
anti-discrimination laws.  Businesses with an 
employee census that is close to the threshold 
applicability of a law, businesses with unusual or 
unique workforces, and businesses with 
questions regarding exemption are best served 
by seeking the advice of an experienced 
employment lawyer.  

What is prohibited?
Anti-discrimination laws address much more 
than just hiring and firing.  If a prohibited 
discriminatory motive is the root cause of the 
decision or action taken, an employer can face 
liability in such areas as compensation, training, 
assignments, transfers, promotions, layoffs and 
recalls, testing, and fringe benefits.  A work 
environment that is hostile or adverse to any 
group of persons that the anti-discrimination 
laws protect can also lead to employer liability.  
Essentially, any term, condition, or privilege of 
employment is open for attack under the 
anti-discrimination laws.

Most employers are aware of the Federal laws 
that ban discrimination on the basis of race, 
color, religion, nationality, gender, disability and 
age and that veterans and persons in the armed 
services receive special protections.  Employers 
may not realize that state and local laws may 
expand these prohibitions and protections to 
include other characteristics.  For instance, 

The ageless advice to read, understand, and 
expect to be bound by language in a contract 
you sign is as sound now as ever. It is 
especially important with respect to contracts 
to buy real property, where the financial 
stakes are often high. Jerome contracted to 
buy property, delivering a $5,000 deposit to 
be credited toward the purchase price. An 
addendum to the contract agreed to by the 
parties stated that in the event the seller 
breached the agreement or defaulted, Jerome 
was entitled to the return of his earnest money 
and cancellation of the contract, as his “sole 
and exclusive remedy.”

When the seller did not close on the deal 
within the time set by the contract, according 
to Jerome because there had been a defect in 
its title to the property that was later 
remedied, Jerome sued to enforce the 
contract. That is, he sued to force a sale of the 
property to him, as he was not content with 
the prospect of simply getting his $5,000 
back, terminating the deal and returning to 
square one.

A court held Jerome to the terms of the 
contract addendum, ruling that he was 
entitled to no more than his money back from 
the seller. In some cases, an aggrieved party 
may be relieved of the limitations or burdens 
of a contract when the unequal bargaining 
positions of the parties are such as to deprive 
the aggrieved party of a meaningful choice 
and where the terms of the contract are 

unreasonably favorable to the other party. 
Jerome made this argument in an attempt to 
rid himself of the limitation on his contractual 
remedy, to no avail.

The problematic addendum, in bold language 
no less, warned the parties to read it carefully 
before signing and included an 
acknowledgment that Jerome was 
knowledgeable and experienced in financial 
and business matters and able to assess the 
transaction’s merits and risks. The court also 
declined to find that limiting Jerome to the 
return of his earnest money deposit was 
unreasonably tilted in the seller’s favor. It 
simply restored the parties to their positions 
prior to signing the contract. In a loose sense, 
Jerome may have been the “victim” of a 
broken contract, but he was not such a 
disadvantaged victim under the law as to be 
entitled to set aside any of the terms of his 
contract, including the one that boxed him in 
when he was seeking a remedy.

No less important than reading and 
understanding all parts of a real estate sales 
agreement is the need to be up front with the 
other party to the transaction about the 
condition of the property, especially as to a 
problem that is not obvious. In another case, 
this was an expensive lesson to learn for a seller 
of a home who was less than forthright with the 
buyer about defects in a basement wall.

In the litigation that ensued when the buyer 
sued the seller for fraud and negligent 

misrepresentation, the buyer testified that at 
first he was actually impressed with 
the finished basement in the house, with
its drywall all around and a polished floor
you could eat off of. But some months after
he moved in, the buyer noticed a worsening 
problem with water leaking from one of
those basement walls. When workers 
removed the drywall to explore further, they 
exposed a basement wall that was bowed, 
had cracks both small and large, and had 
mold and mildew. Layers of caulking in some 
of the cracks suggested that someone had 
tried in vain to fix the problem on the cheap. 
The new owner then did fix the problem, but 
at great expense.

Although the seller had answered no on a 

disclosure form to questions about any known 
water problems or cracks and settling issues 
in the basement, other evidence suggested 
that the real answer should have been yes. 
The seller claimed that he just happened to 
put up the drywall in the basement as the last 
item on a to do list, at a time when he was not 
intending to sell the house. Records showed 
that there was no drywall when the house was 
first listed and did not sell, but that the drywall 
was in place less than a year later for the 
second listing that resulted in the sale.

For his lack of candor, the seller paid a high 
price. An appeals court upheld an award of 
tens of thousands of dollars in damages to the 
buyer. In addition to damages for mental 
anguish, there was compensation to the buyer 

for those costs of repair he incurred for such 
items as the installation of an exterior drainage 
system, the repair of the footer drains, and the 
installation of multiple straps to repair the 
bowed wall. Last but not least was a 
significant award of punitive damages, based 
on the trial court’s conclusion that the seller 
had acted with “conscious disregard” for the 
rights and safety of the buyer, where there 
was a great probability of causing substantial 
harm. All in all, the case stands as an object 
lesson: In selling real estate, as in most 
undertakings, honesty is the best policy.

If you have any questions, please contact Robert B. 
Brown or Kenneth J. Yarsky at 412.355.0200.

R E A L  ESTAT E
DEALS GONE WRONG

many jurisdictions ban discrimination on the 
basis of marital status and sexual orientation.

Furthermore, a business cannot defend against 
a discrimination claim by asserting that there was 
no discriminatory intent.  A discriminatory intent 
can increase exposure, but simply not paying 
attention or carefully considering employment 
practices is enough to create liability.  If the effect 
of a seemingly neutral standard or requirement is 
to impact a protected group of people negatively, 
as opposed to the population at large, the 
employer may be liable for what is commonly 
called “adverse impact” discrimination.  As an 
example, Asian Americans and women have 
successfully challenged mandatory height 
requirements in some jobs by demonstrating the 
required height disproportionately disqualified 
them.  Employers should  avoid stereotyping or 
linking any term or condition of employment to a 
characteristic that precludes any group that is 
protected by statute.  Prohibitions against facial 
hair have been found to discriminate against 
certain religious sects.  Retaliating against an 
employee who complains about discrimination is 
also prohibited under the law.

What happens if an employer is 
accused of discrimination?
Any employee or applicant who believes that 
s/he was discriminated against or was retaliated 
against for opposing job discrimination must first 
file a written complaint with a governmental 
agency charged with enforcing the 
anti-discrimination laws.  The Federal agency is 
the Equal Employment Opportunity 
Commission, and similar agencies exist at the 
state and local level.  Most state 
anti-discriminatory agencies have shared 
responsibilities with the EEOC, in which filing 
with one agency is deemed to be cross-filed with 
the other and one agency will accept the findings 
and conclusions of the other.  

The agency that is responsible for enforcing the 
anti-discrimination law (EEOC or state), will 
investigate every complaint of discrimination.  
While rigor and length  of the investigation can 
vary, normally the investigation is thorough and 
will demand that the employer spend significant 
time responding to the investigation and that the 
employer provide documents relating to the 

business and its operations.  The agency may 
also interview witnesses and conduct a 
settlement conference, all of which can be 
disruptive to the business.  A successful defense 
of a complaint at the agency can often 
discourage the employee from pursuing the 
matter. The agency investigation can harbor 
traps for the unwary.  As a result, employers 
should seek legal counsel to defend an agency 
action.  

While many employees drop their discrimination 
claims if the agency does not find sufficient 
evidence of discrimination, a favorable decision 
at the agency level does not guarantee an end to 
the matter.  If the EEOC (or equivalent state 
agency) dismisses a charge of discrimination, 
the employee still has the ability to file a lawsuit.  
Defending a lawsuit relating to employment 
discrimination is often a lengthy, expensive, and 
disruptive matter.

An employer found to have discriminated against 
an individual could be ordered to eliminate its 
discriminatory practices.  It could also be 
required to take certain positive actions to 
redress the discrimination.  Most commonly, the 
employee receives a monetary award.  Monetary 
remedies can take various forms, depending on 
the statute, including back pay and prejudgment 
interest, liquidated damages, attorneys’ fees, 
and compensatory damages for noneconomic 
injuries such as emotional distress.  In some 
instances, punitive or exemplary damages may 
also be awarded.  

How can businesses limit their 
exposure under anti-discrimination 
laws
There is no silver bullet for avoiding 
discrimination suits. But good employment and 
human resource practices can prevent many 
claims. The adage “an ounce of prevention is 
worth a pound of cure” is especially true when it 
comes to avoiding discrimination claims. Helpful 
preventative measures include:

An up-to-date employee handbook that contains 
legally compliant-policies on equal employment, 
anti-harassment, workplace accommodation 
and other anti-discrimination matters

Routine training of supervisors on avoiding 
discrimination and harassment in the workplace

Clear communications to employees about how 
to raise questions and concerns about 
discrimination and harassment to designated  
persons within the company

Hiring practices that ensure a wide applicant 
pool and proper assessment of applicants

Regular and honest performance reviews of
all employees 

Job descriptions that properly capture job duties 
and are not discriminatory by perpetuating 
stereotypes or adversely impacting any 
protected group of people

Employment termination procedures that require 
a careful assessment of all factors before an 
employee is discharged

If you have any questions concerning compliance with 
anti-discrimination laws or avoiding discrimination 
claims, call Suzanne L. DeWalt, 412.258.6728.

SMALL BUSINESS & JOB DISCRIMINATION CONTINUED...

Jonathan P. Altman, 
Senior Associate, has 
been selected by his 
peers as a Pennsylvania 
Rising Star in the 
Mergers and 
Acquisitions practice 

area. Mr. Altman is one of only three attorneys 
in Pittsburgh to be named a Rising Star in
the Mergers and Acquisitions practice area. 

Robert K. Schweitzer, Senior Associate,
has also been selected by his peers as a 
Pennsylvania Rising Star in the Elder Law 
practice area. These honors are awarded to 
attorneys in Pennsylvania who are either 
under 40 or have been 
practicing law for less than 
10 years.
Only 2.5% of the eligible 
attorneys in Pennsylvania 
are recognized as 
Pennsylvania Rising Stars.

Suzanne L. DeWalt, Shareholder and 
Director, was named a 2014 Pennsylvania 
Super Lawyer in the area of Employment & 
Labor Law.  Super 
Lawyer designation is
a rating service that 
recognizes lawyers who 
have attained a high 
level of peer recognition
and professional 
achievement.

Nicholas L. Fiske has 
joined the firm as an 
Associate and a 
member of the firm’s 
Litigation Services 
Group. His practice 
includes general civil, 
commercial and 
construction litigation 
matters in both state and federal court. Prior 
to joining the firm, Mr. Fiske worked for two 
Pittsburgh litigation firms, representing 
clients in matters involving commercial 
disputes, insurance coverage issues, 
construction litigation and products liability 
actions. Mr. Fiske also has experience 
litigating False Claims Act cases and 
representing both employers and employees 
in employment disputes.

I N S I D E  S G K I N S I D E  S G K

Nicholas J. Seitanakis
has joined the firm
as a Senior Associate
and a member of
the firm’s Corporate 
Services Group. Mr. 
Seitanakis provides 
results-oriented outside 

general counsel to public and privately owned 
companies in complex transactions involving 
a variety of matters. His experience serving in 
various in-house positions during his 20+ 
years of practice prior to joining the firm gives 
him a unique perspective into how 
companies operate, prioritize, and balance 
risks and rewards consistent with corporate 
objectives. Mr. Seitanakis has been an active 
member of business leadership teams within 
corporations throughout his career and 
understands how to provide practical, 
actionable and understandable legal advice 
to enable better decision-making.

Curtis M. Schaffner, 
Associate, was recently 
elected to the Board of 
Directors of the Mary
& Alexander Laughlin 
Children’s Center
in Sewickley.

Kenneth J. Yarsky, 
Shareholder and Director, 
has been selected by
his peers for inclusion in 
the 21st Edition of Best 
Lawyers in America in 
the practice areas of: 
Litigation - Real Estate 
and Real Estate Law.

John M. Tedder, 
Shareholder and Director, 
has been selected by his 
peers for inclusion in the 
21st Edition of Best 
Lawyers in America in 
the practice area of: 
Construction Law and 
Litigation - Construction.
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Number of Employees
Small businesses are not immune from 
anti-discrimination laws.  Businesses with only a 
few employees can face serious and expensive 
legal challenges from unhappy employees, 
former employees, and applicants.  
Discrimination claims are expensive, but can be 
reduced and even avoided with good human 
resources practices.

Are you subject to anti-discrimination 
laws?
While Federal anti-discrimination laws typically 
require an employer to have 15 to 20 employees 
before the employer must comply with the law, 
smaller employers need also to be aware of their 
state and local anti-discrimination laws.  Most 
states have adopted  anti-discrimination laws 
that mirror the Federal laws, and many cities and 
local jurisdictions have followed suit.  These state 
and local anti-discrimination laws can be even 
broader than the Federal laws in their 
prohibitions.  Of particular importance to small 
businesses, many state and local 
anti-discrimination laws apply even to very small 
employers.  For example, in Pennsylvania, a 
business with as few as 4 employees must 
comply with extensive anti-discrimination 
provisions.

The threshold question of whether a business 
must comply with Federal, state, or local 
anti-discrimination laws can be tricky.  Different 

laws count part-time, seasonal, and temporary 
workers in different ways.  Additionally, some 
businesses are exempt from the 
anti-discrimination laws.  Businesses with an 
employee census that is close to the threshold 
applicability of a law, businesses with unusual or 
unique workforces, and businesses with 
questions regarding exemption are best served 
by seeking the advice of an experienced 
employment lawyer.  

What is prohibited?
Anti-discrimination laws address much more 
than just hiring and firing.  If a prohibited 
discriminatory motive is the root cause of the 
decision or action taken, an employer can face 
liability in such areas as compensation, training, 
assignments, transfers, promotions, layoffs and 
recalls, testing, and fringe benefits.  A work 
environment that is hostile or adverse to any 
group of persons that the anti-discrimination 
laws protect can also lead to employer liability.  
Essentially, any term, condition, or privilege of 
employment is open for attack under the 
anti-discrimination laws.

Most employers are aware of the Federal laws 
that ban discrimination on the basis of race, 
color, religion, nationality, gender, disability and 
age and that veterans and persons in the armed 
services receive special protections.  Employers 
may not realize that state and local laws may 
expand these prohibitions and protections to 
include other characteristics.  For instance, 

The ageless advice to read, understand, and 
expect to be bound by language in a contract 
you sign is as sound now as ever. It is 
especially important with respect to contracts 
to buy real property, where the financial 
stakes are often high. Jerome contracted to 
buy property, delivering a $5,000 deposit to 
be credited toward the purchase price. An 
addendum to the contract agreed to by the 
parties stated that in the event the seller 
breached the agreement or defaulted, Jerome 
was entitled to the return of his earnest money 
and cancellation of the contract, as his “sole 
and exclusive remedy.”

When the seller did not close on the deal 
within the time set by the contract, according 
to Jerome because there had been a defect in 
its title to the property that was later 
remedied, Jerome sued to enforce the 
contract. That is, he sued to force a sale of the 
property to him, as he was not content with 
the prospect of simply getting his $5,000 
back, terminating the deal and returning to 
square one.

A court held Jerome to the terms of the 
contract addendum, ruling that he was 
entitled to no more than his money back from 
the seller. In some cases, an aggrieved party 
may be relieved of the limitations or burdens 
of a contract when the unequal bargaining 
positions of the parties are such as to deprive 
the aggrieved party of a meaningful choice 
and where the terms of the contract are 

unreasonably favorable to the other party. 
Jerome made this argument in an attempt to 
rid himself of the limitation on his contractual 
remedy, to no avail.

The problematic addendum, in bold language 
no less, warned the parties to read it carefully 
before signing and included an 
acknowledgment that Jerome was 
knowledgeable and experienced in financial 
and business matters and able to assess the 
transaction’s merits and risks. The court also 
declined to find that limiting Jerome to the 
return of his earnest money deposit was 
unreasonably tilted in the seller’s favor. It 
simply restored the parties to their positions 
prior to signing the contract. In a loose sense, 
Jerome may have been the “victim” of a 
broken contract, but he was not such a 
disadvantaged victim under the law as to be 
entitled to set aside any of the terms of his 
contract, including the one that boxed him in 
when he was seeking a remedy.

No less important than reading and 
understanding all parts of a real estate sales 
agreement is the need to be up front with the 
other party to the transaction about the 
condition of the property, especially as to a 
problem that is not obvious. In another case, 
this was an expensive lesson to learn for a seller 
of a home who was less than forthright with the 
buyer about defects in a basement wall.

In the litigation that ensued when the buyer 
sued the seller for fraud and negligent 

misrepresentation, the buyer testified that at 
first he was actually impressed with 
the finished basement in the house, with
its drywall all around and a polished floor
you could eat off of. But some months after
he moved in, the buyer noticed a worsening 
problem with water leaking from one of
those basement walls. When workers 
removed the drywall to explore further, they 
exposed a basement wall that was bowed, 
had cracks both small and large, and had 
mold and mildew. Layers of caulking in some 
of the cracks suggested that someone had 
tried in vain to fix the problem on the cheap. 
The new owner then did fix the problem, but 
at great expense.

Although the seller had answered no on a 

disclosure form to questions about any known 
water problems or cracks and settling issues 
in the basement, other evidence suggested 
that the real answer should have been yes. 
The seller claimed that he just happened to 
put up the drywall in the basement as the last 
item on a to do list, at a time when he was not 
intending to sell the house. Records showed 
that there was no drywall when the house was 
first listed and did not sell, but that the drywall 
was in place less than a year later for the 
second listing that resulted in the sale.

For his lack of candor, the seller paid a high 
price. An appeals court upheld an award of 
tens of thousands of dollars in damages to the 
buyer. In addition to damages for mental 
anguish, there was compensation to the buyer 

for those costs of repair he incurred for such 
items as the installation of an exterior drainage 
system, the repair of the footer drains, and the 
installation of multiple straps to repair the 
bowed wall. Last but not least was a 
significant award of punitive damages, based 
on the trial court’s conclusion that the seller 
had acted with “conscious disregard” for the 
rights and safety of the buyer, where there 
was a great probability of causing substantial 
harm. All in all, the case stands as an object 
lesson: In selling real estate, as in most 
undertakings, honesty is the best policy.

If you have any questions, please contact Robert B. 
Brown or Kenneth J. Yarsky at 412.355.0200.

R E A L  ESTAT E
DEALS GONE WRONG

many jurisdictions ban discrimination on the 
basis of marital status and sexual orientation.

Furthermore, a business cannot defend against 
a discrimination claim by asserting that there was 
no discriminatory intent.  A discriminatory intent 
can increase exposure, but simply not paying 
attention or carefully considering employment 
practices is enough to create liability.  If the effect 
of a seemingly neutral standard or requirement is 
to impact a protected group of people negatively, 
as opposed to the population at large, the 
employer may be liable for what is commonly 
called “adverse impact” discrimination.  As an 
example, Asian Americans and women have 
successfully challenged mandatory height 
requirements in some jobs by demonstrating the 
required height disproportionately disqualified 
them.  Employers should  avoid stereotyping or 
linking any term or condition of employment to a 
characteristic that precludes any group that is 
protected by statute.  Prohibitions against facial 
hair have been found to discriminate against 
certain religious sects.  Retaliating against an 
employee who complains about discrimination is 
also prohibited under the law.

What happens if an employer is 
accused of discrimination?
Any employee or applicant who believes that 
s/he was discriminated against or was retaliated 
against for opposing job discrimination must first 
file a written complaint with a governmental 
agency charged with enforcing the 
anti-discrimination laws.  The Federal agency is 
the Equal Employment Opportunity 
Commission, and similar agencies exist at the 
state and local level.  Most state 
anti-discriminatory agencies have shared 
responsibilities with the EEOC, in which filing 
with one agency is deemed to be cross-filed with 
the other and one agency will accept the findings 
and conclusions of the other.  

The agency that is responsible for enforcing the 
anti-discrimination law (EEOC or state), will 
investigate every complaint of discrimination.  
While rigor and length  of the investigation can 
vary, normally the investigation is thorough and 
will demand that the employer spend significant 
time responding to the investigation and that the 
employer provide documents relating to the 

business and its operations.  The agency may 
also interview witnesses and conduct a 
settlement conference, all of which can be 
disruptive to the business.  A successful defense 
of a complaint at the agency can often 
discourage the employee from pursuing the 
matter. The agency investigation can harbor 
traps for the unwary.  As a result, employers 
should seek legal counsel to defend an agency 
action.  

While many employees drop their discrimination 
claims if the agency does not find sufficient 
evidence of discrimination, a favorable decision 
at the agency level does not guarantee an end to 
the matter.  If the EEOC (or equivalent state 
agency) dismisses a charge of discrimination, 
the employee still has the ability to file a lawsuit.  
Defending a lawsuit relating to employment 
discrimination is often a lengthy, expensive, and 
disruptive matter.

An employer found to have discriminated against 
an individual could be ordered to eliminate its 
discriminatory practices.  It could also be 
required to take certain positive actions to 
redress the discrimination.  Most commonly, the 
employee receives a monetary award.  Monetary 
remedies can take various forms, depending on 
the statute, including back pay and prejudgment 
interest, liquidated damages, attorneys’ fees, 
and compensatory damages for noneconomic 
injuries such as emotional distress.  In some 
instances, punitive or exemplary damages may 
also be awarded.  

How can businesses limit their 
exposure under anti-discrimination 
laws
There is no silver bullet for avoiding 
discrimination suits. But good employment and 
human resource practices can prevent many 
claims. The adage “an ounce of prevention is 
worth a pound of cure” is especially true when it 
comes to avoiding discrimination claims. Helpful 
preventative measures include:

An up-to-date employee handbook that contains 
legally compliant-policies on equal employment, 
anti-harassment, workplace accommodation 
and other anti-discrimination matters

Routine training of supervisors on avoiding 
discrimination and harassment in the workplace

Clear communications to employees about how 
to raise questions and concerns about 
discrimination and harassment to designated  
persons within the company

Hiring practices that ensure a wide applicant 
pool and proper assessment of applicants

Regular and honest performance reviews of
all employees 

Job descriptions that properly capture job duties 
and are not discriminatory by perpetuating 
stereotypes or adversely impacting any 
protected group of people

Employment termination procedures that require 
a careful assessment of all factors before an 
employee is discharged

If you have any questions concerning compliance with 
anti-discrimination laws or avoiding discrimination 
claims, call Suzanne L. DeWalt, 412.258.6728.

SMALL BUSINESS & JOB DISCRIMINATION CONTINUED...

Jonathan P. Altman, 
Senior Associate, has 
been selected by his 
peers as a Pennsylvania 
Rising Star in the 
Mergers and 
Acquisitions practice 

area. Mr. Altman is one of only three attorneys 
in Pittsburgh to be named a Rising Star in
the Mergers and Acquisitions practice area. 

Robert K. Schweitzer, Senior Associate,
has also been selected by his peers as a 
Pennsylvania Rising Star in the Elder Law 
practice area. These honors are awarded to 
attorneys in Pennsylvania who are either 
under 40 or have been 
practicing law for less than 
10 years.
Only 2.5% of the eligible 
attorneys in Pennsylvania 
are recognized as 
Pennsylvania Rising Stars.

Suzanne L. DeWalt, Shareholder and 
Director, was named a 2014 Pennsylvania 
Super Lawyer in the area of Employment & 
Labor Law.  Super 
Lawyer designation is
a rating service that 
recognizes lawyers who 
have attained a high 
level of peer recognition
and professional 
achievement.

Nicholas L. Fiske has 
joined the firm as an 
Associate and a 
member of the firm’s 
Litigation Services 
Group. His practice 
includes general civil, 
commercial and 
construction litigation 
matters in both state and federal court. Prior 
to joining the firm, Mr. Fiske worked for two 
Pittsburgh litigation firms, representing 
clients in matters involving commercial 
disputes, insurance coverage issues, 
construction litigation and products liability 
actions. Mr. Fiske also has experience 
litigating False Claims Act cases and 
representing both employers and employees 
in employment disputes.

I N S I D E  S G K I N S I D E  S G K

Nicholas J. Seitanakis
has joined the firm
as a Senior Associate
and a member of
the firm’s Corporate 
Services Group. Mr. 
Seitanakis provides 
results-oriented outside 

general counsel to public and privately owned 
companies in complex transactions involving 
a variety of matters. His experience serving in 
various in-house positions during his 20+ 
years of practice prior to joining the firm gives 
him a unique perspective into how 
companies operate, prioritize, and balance 
risks and rewards consistent with corporate 
objectives. Mr. Seitanakis has been an active 
member of business leadership teams within 
corporations throughout his career and 
understands how to provide practical, 
actionable and understandable legal advice 
to enable better decision-making.

Curtis M. Schaffner, 
Associate, was recently 
elected to the Board of 
Directors of the Mary
& Alexander Laughlin 
Children’s Center
in Sewickley.

Kenneth J. Yarsky, 
Shareholder and Director, 
has been selected by
his peers for inclusion in 
the 21st Edition of Best 
Lawyers in America in 
the practice areas of: 
Litigation - Real Estate 
and Real Estate Law.

John M. Tedder, 
Shareholder and Director, 
has been selected by his 
peers for inclusion in the 
21st Edition of Best 
Lawyers in America in 
the practice area of: 
Construction Law and 
Litigation - Construction.
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I N S I D E  S G K

Number of Employees
Small businesses are not immune from 
anti-discrimination laws.  Businesses with only a 
few employees can face serious and expensive 
legal challenges from unhappy employees, 
former employees, and applicants.  
Discrimination claims are expensive, but can be 
reduced and even avoided with good human 
resources practices.

Are you subject to anti-discrimination 
laws?
While Federal anti-discrimination laws typically 
require an employer to have 15 to 20 employees 
before the employer must comply with the law, 
smaller employers need also to be aware of their 
state and local anti-discrimination laws.  Most 
states have adopted  anti-discrimination laws 
that mirror the Federal laws, and many cities and 
local jurisdictions have followed suit.  These state 
and local anti-discrimination laws can be even 
broader than the Federal laws in their 
prohibitions.  Of particular importance to small 
businesses, many state and local 
anti-discrimination laws apply even to very small 
employers.  For example, in Pennsylvania, a 
business with as few as 4 employees must 
comply with extensive anti-discrimination 
provisions.

The threshold question of whether a business 
must comply with Federal, state, or local 
anti-discrimination laws can be tricky.  Different 

laws count part-time, seasonal, and temporary 
workers in different ways.  Additionally, some 
businesses are exempt from the 
anti-discrimination laws.  Businesses with an 
employee census that is close to the threshold 
applicability of a law, businesses with unusual or 
unique workforces, and businesses with 
questions regarding exemption are best served 
by seeking the advice of an experienced 
employment lawyer.  

What is prohibited?
Anti-discrimination laws address much more 
than just hiring and firing.  If a prohibited 
discriminatory motive is the root cause of the 
decision or action taken, an employer can face 
liability in such areas as compensation, training, 
assignments, transfers, promotions, layoffs and 
recalls, testing, and fringe benefits.  A work 
environment that is hostile or adverse to any 
group of persons that the anti-discrimination 
laws protect can also lead to employer liability.  
Essentially, any term, condition, or privilege of 
employment is open for attack under the 
anti-discrimination laws.

Most employers are aware of the Federal laws 
that ban discrimination on the basis of race, 
color, religion, nationality, gender, disability and 
age and that veterans and persons in the armed 
services receive special protections.  Employers 
may not realize that state and local laws may 
expand these prohibitions and protections to 
include other characteristics.For instance, many 

S m a l l  B u s i n e s s
AND JOB DISCRIMINATION

The ageless advice to read, understand, and 
expect to be bound by language in a contract 
you sign is as sound now as ever. It is 
especially important with respect to contracts 
to buy real property, where the financial 
stakes are often high. Jerome contracted to 
buy property, delivering a $5,000 deposit to 
be credited toward the purchase price. An 
addendum to the contract agreed to by the 
parties stated that in the event the seller 
breached the agreement or defaulted, Jerome 
was entitled to the return of his earnest money 
and cancellation of the contract, as his “sole 
and exclusive remedy.”

When the seller did not close on the deal 
within the time set by the contract, according 
to Jerome because there had been a defect in 
its title to the property that was later 
remedied, Jerome sued to enforce the 
contract. That is, he sued to force a sale of the 
property to him, as he was not content with 
the prospect of simply getting his $5,000 
back, terminating the deal and returning to 
square one.

A court held Jerome to the terms of the 
contract addendum, ruling that he was 
entitled to no more than his money back from 
the seller. In some cases, an aggrieved party 
may be relieved of the limitations or burdens 
of a contract when the unequal bargaining 
positions of the parties are such as to deprive 
the aggrieved party of a meaningful choice 
and where the terms of the contract are 

unreasonably favorable to the other party. 
Jerome made this argument in an attempt to 
rid himself of the limitation on his contractual 
remedy, to no avail.

The problematic addendum, in bold language 
no less, warned the parties to read it carefully 
before signing and included an 
acknowledgment that Jerome was 
knowledgeable and experienced in financial 
and business matters and able to assess the 
transaction’s merits and risks. The court also 
declined to find that limiting Jerome to the 
return of his earnest money deposit was 
unreasonably tilted in the seller’s favor. It 
simply restored the parties to their positions 
prior to signing the contract. In a loose sense, 
Jerome may have been the “victim” of a 
broken contract, but he was not such a 
disadvantaged victim under the law as to be 
entitled to set aside any of the terms of his 
contract, including the one that boxed him in 
when he was seeking a remedy.

No less important than reading and 
understanding all parts of a real estate sales 
agreement is the need to be up front with the 
other party to the transaction about the 
condition of the property, especially as to a 
problem that is not obvious. In another case, 
this was an expensive lesson to learn for a seller 
of a home who was less than forthright with the 
buyer about defects in a basement wall.

In the litigation that ensued when the buyer 
sued the seller for fraud and negligent 

misrepresentation, the buyer testified that at 
first he was actually impressed with 
the finished basement in the house, with
its drywall all around and a polished floor
you could eat off of. But some months after
he moved in, the buyer noticed a worsening 
problem with water leaking from one of
those basement walls. When workers 
removed the drywall to explore further, they 
exposed a basement wall that was bowed, 
had cracks both small and large, and had 
mold and mildew. Layers of caulking in some 
of the cracks suggested that someone had 
tried in vain to fix the problem on the cheap. 
The new owner then did fix the problem, but 
at great expense.

Although the seller had answered no on a 

disclosure form to questions about any known 
water problems or cracks and settling issues 
in the basement, other evidence suggested 
that the real answer should have been yes. 
The seller claimed that he just happened to 
put up the drywall in the basement as the last 
item on a to do list, at a time when he was not 
intending to sell the house. Records showed 
that there was no drywall when the house was 
first listed and did not sell, but that the drywall 
was in place less than a year later for the 
second listing that resulted in the sale.

For his lack of candor, the seller paid a high 
price. An appeals court upheld an award of 
tens of thousands of dollars in damages to the 
buyer. In addition to damages for mental 
anguish, there was compensation to the buyer 

for those costs of repair he incurred for such 
items as the installation of an exterior drainage 
system, the repair of the footer drains, and the 
installation of multiple straps to repair the 
bowed wall. Last but not least was a 
significant award of punitive damages, based 
on the trial court’s conclusion that the seller 
had acted with “conscious disregard” for the 
rights and safety of the buyer, where there 
was a great probability of causing substantial 
harm. All in all, the case stands as an object 
lesson: In selling real estate, as in most 
undertakings, honesty is the best policy.

If you have any questions, please contact Robert B. 
Brown or Kenneth J. Yarsky at 412.355.0200.

jurisdictions ban discrimination on the basis of 
marital status and sexual orientation.

Furthermore, a business cannot defend against 
a discrimination claim by asserting that there was 
no discriminatory intent.  A discriminatory intent 
can increase exposure, but simply not paying 
attention or carefully considering employment 
practices is enough to create liability.  If the effect 
of a seemingly neutral standard or requirement is 
to impact a protected group of people negatively, 
as opposed to the population at large, the 
employer may be liable for what is commonly 
called “adverse impact” discrimination.  As an 
example, Asian Americans and women have 
successfully challenged mandatory height 
requirements in some jobs by demonstrating the 
required height disproportionately disqualified 
them.  Employers should  avoid stereotyping or 
linking any term or condition of employment to a 
characteristic that precludes any group that is 
protected by statute.  Prohibitions against facial 
hair have been found to discriminate against 
certain religious sects.  Retaliating against an 
employee who complains about discrimination is 
also prohibited under the law.

What happens if an employer is 
accused of discrimination?
Any employee or applicant who believes that 
s/he was discriminated against or was retaliated 
against for opposing job discrimination must first 
file a written complaint with a governmental 
agency charged with enforcing the 
anti-discrimination laws.  The Federal agency
is the Equal Employment Opportunity 
Commission, and similar agencies exist at the 
state and local level.  Most state 
anti-discriminatory agencies have shared 
responsibilities with the EEOC, in which filing 
with one agency is deemed to be cross-filed with 
the other and one agency will accept the findings 
and conclusions of the other.  

The agency that is responsible for enforcing the 
anti-discrimination law (EEOC or state), will 
investigate every complaint of discrimination.  
While rigor and length  of the investigation can 
vary, normally the investigation is thorough and 
will demand that the employer spend significant 
time responding to the investigation and that the 
employer provide documents relating to the 

business and its operations.  The agency may 
also interview witnesses and conduct a 
settlement conference, all of which can be 
disruptive to the business.  A successful defense 
of a complaint at the agency can often 
discourage the employee from pursuing the 
matter. The agency investigation can harbor 
traps for the unwary.  As a result, employers 
should seek legal counsel to defend an agency 
action.  

While many employees drop their discrimination 
claims if the agency does not find sufficient 
evidence of discrimination, a favorable decision 
at the agency level does not guarantee an end to 
the matter.  If the EEOC (or equivalent state 
agency) dismisses a charge of discrimination, 
the employee still has the ability to file a lawsuit.  
Defending a lawsuit relating to employment 
discrimination is often a lengthy, expensive, and 
disruptive matter.

An employer found to have discriminated against 
an individual could be ordered to eliminate its 
discriminatory practices.  It could also be 
required to take certain positive actions to 
redress the discrimination.  Most commonly, the 
employee receives a monetary award.  Monetary 
remedies can take various forms, depending on 
the statute, including back pay and prejudgment 
interest, liquidated damages, attorneys’ fees, 
and compensatory damages for noneconomic 
injuries such as emotional distress.  In some 
instances, punitive or exemplary damages may 
also be awarded.  

How can businesses limit their 
exposure under anti-discrimination 
laws
There is no silver bullet for avoiding 
discrimination suits. But good employment and 
human resource practices can prevent many 
claims. The adage “an ounce of prevention is 
worth a pound of cure” is especially true when it 
comes to avoiding discrimination claims. Helpful 
preventative measures include:

An up-to-date employee handbook that contains 
legally compliant-policies on equal employment, 
anti-harassment, workplace accommodation 
and other anti-discrimination matters

Routine training of supervisors on avoiding 
discrimination and harassment in the workplace

Clear communications to employees about how 
to raise questions and concerns about 
discrimination and harassment to designated  
persons within the company

Hiring practices that ensure a wide applicant 
pool and proper assessment of applicants

Regular and honest performance reviews of
all employees 

Job descriptions that properly capture job duties 
and are not discriminatory by perpetuating 
stereotypes or adversely impacting any 
protected group of people

Employment termination procedures that require 
a careful assessment of all factors before an 
employee is discharged

If you have any questions concerning compliance with 
anti-discrimination laws or avoiding discrimination 
claims, call Suzanne L. DeWalt, 412.258.6728.

REAL ESTATE DEALS GONE WRONG CONTINUED...

Our New Address:

535 Smithfield Street, Ste. 300
Pittsburgh, PA 15222

we have moved
TO THE OLIVER BUILDING!

Gary Philip Nelson, 
Shareholder and 
Director, has been 
selected by his peers 
for inclusion in the 21st 
Edition of The Best 
Lawyers in America in 
the practice areas of: 

Bankruptcy and Creditor Debtor Rights / 
Insolvency and Reorganization Law and 
Litigation - Bankruptcy. 

Edward B. Gentilcore, 
Shareholder and 
Director, has been 
selected by his peers 
for inclusion in the 
21st Edition of Best 
Lawyers in America in 
the practice area of: 
Construction Law
and Litigation - Construction.
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