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POWERS OF APPOINTMENT

We are Moving!
At the end of July 2014 our new
office location will be:
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A power of appointment is a power given to a
person to designate who will receive property or
an interest in property. The creator of the power is
called the donor, the individual having the power
is the powerholder, and the possible recipients of
the property are permissible appointees.
Powers of appointment used for estate planning
have many variable forms. The power may be
presently exercisable by the powerholder or may
be exercisable only in the future, such as by the
powerholder’s will. The powerholder is usually not
the creator of the power. There may be multiple
powerholders who must act jointly or a single
powerholder. The persons in whose favor the
power may be exercised may be unlimited,
including the powerholder (sometimes called a
“general” power of appointment), or may be
limited. The beneficial interests that may be
created in the appointees may be unlimited or
limited. Various legal consequences in regard to
powers of appointment will be affected by the
restrictions imposed on the powerholder.
The trustee of a trust may be given discretion
by the donor to pay income or principal to a
named beneficiary, or among a defined group of
beneficiaries. The exercise of this discretion is
made as a part of the trustee’s fiduciary
responsibility. In some instances, the trustee may
be reluctant to exercise discretion.

The powerholder can exercise a similar
discretionary power in a non-fiduciary capacity,
meaning that its use does not require any
justification. This discretion in the powerholder
underscores the primary advantage of using
powers of appointment—they provide flexibility to
adjust an estate plan to deal with circumstances
that may arise years, or even decades, after the
estate plan is created. The flip side to this
flexibility can be the power of appointment’s main
disadvantage for some—it means that the donor
must give up some control over the ultimate
disposition of assets in the estate.
There are other potential ramifications for powers
of appointment that should be taken into account.
For example, assets subject to a general power of
appointment will be included in the estate of the
powerholder, which could create unfavorable tax
consequences. In addition, an improperly
exercised limited power of appointment may
become a general power of appointment under
tax law. All in all, whether to use a power of
appointment and, if so, with what characteristics,
are questions best answered with the advice of a
lawyer well versed in estate planning.
For more information please contact Peter Y.
Herchenroether at pyh@sgkpc.com.
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The Oliver Building
535 Smithfield Street, Ste. 300
Pittsburgh, PA 15222

Edward G. Rice,
Shareholder and
Director, and Jeremy
C. Brown, Associate,
were invited by the
Pennsylvania Bar
Institute to speak as
Edward G. Rice
panelists at its
Mechanicsburg and Pittsburgh
presentations of “RESPA/Reg Z – The
2013 Regulations, The Lender’s Point of
View and the Consumer’s Point of View”.
Mr. Rice and Mr. Brown addressed various
mortgage-related issues, including
mortgage servicing, qualified mortgages
and the ability to repay, and the new
disclosure rules which combine Reg Z
disclosures and the
RESPA disclosures.
Mr. Rice and Mr.
Brown were also
recently asked by the
Federal Home Loan
Bank of Pittsburgh to
speak to its member
Jeremy C. Brown banks on the topics of
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high-cost mortgages and mortgage
servicing. Mr. Rice is Co-Chair of the
firm’s Financial Services Group,
and a frequent speaker on various
topics covering consumer financial
services, and Mr. Brown is a member of
the Financial Services Group.
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Beverly A. Block,
Director, has
recently completed
an intensive
40-hour Federal
Bar Association
training program,
and was recently
selected to become
a court-certified neutral in the
mandatory Alternative Dispute
Resolution (ADR ) program of the U.S.
District Court for the Western District
of Pennsylvania. The ADR program is
mandatory for virtually all civil cases
filed in the U.S. District Court for the
Western District of Pennsylvania.
ADR proceedings usually occur within
three months of the filing of civil
cases in federal court, provide parties
more flexibility to shape the dispute
resolution process and outcome, and
aids the Court in meeting its mission
to preserve and enhance the rule of
law while providing an impartial
and accessible forum for the just,
timely and economical resolution
of legal proceedings.

PUBLIC USE REQUIRED FOR

Em inen t Dom a in
Eminent domain is the power of the federal,
state, or local governments (and, in some
limited circumstances, private parties, such
as utilities and railroads) to take, or to
authorize the taking of, private property for a
public use without the owner’s consent and
upon payment of just compensation. That
right to compensation is rooted in the federal
and state Constitutions. While the delegation
of the power of eminent domain is for
legislatures, the determination of whether the
condemnor’s intended use of the land is for
“the public use or benefit” is a question of law
for the courts.
The public use or public benefit issue has
spawned countless legislative and judicial
reactions, especially since a controversial U.S.
Supreme Court decision on the topic in 2005.
In that case, owners of condemned property
challenged a city’s exercise of eminent
domain power on the ground that the takings
were not for a public use but, rather, for the
benefit of private developers.
The Court held that the city’s exercise of
eminent domain power in furtherance of an
economic development plan satisfied the
constitutional “public use” requirement even
though the city was planning to lease the
condemned land to private developers for
execution of the city’s plan. The plan
nonetheless served a public purpose, in the
form of enhanced economic development,
including such beneficial effects as the
increased tax revenues and new jobs
expected to come with such redevelopment.
Recently a city withstood a similar challenge
to its use of eminent domain to acquire an
easement on a private landowner’s property
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in order to expand a sewer system by
connecting city-owned property to a sewer
pump station underneath the landowner’s
property. The taking was for a public use even
though the city ultimately planned to sell its
property to a private affordable housing
developer, because the sewer easement area
would be available to the public at large in
accordance with the appropriate rules,
regulations, and standards of a metropolitan
sewer district.
Apart from the constitutional requirements,
the taking of the easement satisfied a state
statutory mandate that a taking by a
governmental entity must be for a “public use
or benefit.” Under the public benefit test for
eminent domain, the city’s desired use of the
condemned property was for “the public use
or benefit” because that use would contribute
to the general welfare and prosperity of the
public at large, not just particular individuals
or estates.
In the case before the court, extending the
sewer lines would allow development of the
city’s neighboring property, which the city
sought to sell to the private developer to
construct affordable housing. The existing
pump station had sufficient capacity to
service the city’s land, and requiring the city
instead to construct a sewer pump station on
its land would have resulted in wasteful and
unnecessary duplication of the city’s
resources. These facts added up to a public
use or benefit justifying the taking,
notwithstanding some benefits undeniably
accruing to private parties as well.

Ta x Fr ee G a ins
FROM HOME SALES
One of the most significant tax advantages to
owning a home comes at the back end of
ownership, when you decide to sell it for a
profit. A homeowner can exclude up to
$250,000 of such profit from the federal
capital gains tax. For married couples filing a
joint tax return, the exclusion jumps to
$500,000.
This big tax break does come with some
basic requirements. It applies to the sale only
of a principal residence, not of a vacation
home or investment property. With some
limited exceptions for poor health, job
changes, and unforeseen circumstances, the
taxpayer must have owned and used the
home as a primary residence for at least two
of the five years preceding the sale of the
home. (But the two years need not be an
uninterrupted time span.)
If the history of the home includes some
business use, the owner cannot exclude that
part of the gain that is equal to the
depreciation claimed while the house was

used as rental property. This scenario could
arise when the owner rents out the house for
a period of time but then moves back in, sells
it, and otherwise qualifies for the exclusion
related to that sale.
There is another two year rule that comes into
play after a taxpayer claims the home-sale
exclusion. There is no limit to the number of
times that the exclusion can be claimed for
multiple sales, but, as a rule, once the
exclusion is claimed, the taxpayer must wait
two years before claiming another such
exclusion.
For a married couple to qualify for the
exclusion, it is sufficient if either spouse
meets the ownership requirement. However,
both spouses must meet the use requirement.
Neither spouse is rendered ineligible for the
exclusion because he or she had already
excluded the gain on a different primary
residence during the two years preceding the
date of the current sale.

Ashley Wingard has
joined the firm as an
Associate and a
member of the firm’s
Energy and Natural
Resources Services
Group. Prior to
joining the firm, Ms.
Wingard was a partner in, and managed
abstracting and curative projects for,
Larkspur Land Group LLC. She has
developed and overseen due diligence,
title assurance and unit curative projects
for major clients developing leasehold in
the Utica and Marcellus shale plays.
Christina S. Zanic has joined the firm as
an Associate and a member of the firm's
Corporate, Energy and Natural Resources,
and Real Estate Services Groups. Ms.
Zanic regularly assists clients with issues
related to business formation, mergers and
acquisitions, financing transactions,
large-scale land title
due diligence matters,
title certifications, land
use and other issues
along with residential,
commercial, and
industrial real estate
acquisitions and sales,
real estate finance,
land use and tax assessment appeals,
commercial, residential, and mixed-use
development projects.

For more information about SGK or to speak
with a member of the firm, please contact us.
412.355.0200 or www.sgkpc.com
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