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On September 18, 2014, the Pennsylvania Supreme 
Court rejected to hear an appeal filed by an insurance 
company of the Pennsylvania Superior Court’s decision 
in Indalex Inc. v. National Union Fire Insurance Co. of 
Pittsburgh PA, 83 A.3d 418, 421 (Pa. Super. Ct. 2013). 
Why is the Indalex decision important, you may ask? 
Well, if you are a contractor or an owner of a construction
or manufacturing company, you’ll want to
read on.

When it decided the Indalex case in December of 2013, 
the Pennsylvania Superior Court narrowed the holding of 
an oft-cited Pennsylvania case, Kvaerner Metals Div. of 
Kvaerner U.S.,Inc. v. Commercial Union Ins. Co., 908 
A.2d 888 (Pa. 2006). The Kvaerner Metals case 
frequently stands for the proposition that insurance 
coverage is not available in matters involving faulty 

workmanship. In Kvaerner Metals, the court reasoned 
that defective work is not “fortuitous” or “accidental,” 
and therefore cannot qualify as an “occurrence” under 
commercial general liability policies.

In Indalex, however, the Superior Court found that in 
certain cases, an insurer may owe its insured a duty to 
defend and indemnify if the defective design or 
manufacture of a product, upon installation, leads to an 
unintended injury to other property or personal injury. 
Thus, the court in Indalex qualified the broad application 
of Kvaerner Metals -- while it reinforced that “bad 
workmanship” is not an occurrence, it held that “active 
malfunction of a ‘bad product,’” may be a covered loss.
Had the Pennsylvania Supreme Court believed that the 
Superior Court’s opinion in Indalex was wrong or 
inconsistent with Pennsylvania law, it is safe to assume 

that it would have agreed to hear the case, particularly 
given the somewhat inconsistent earlier opinions on this 
issue by various Pennsylvania courts (including the 
Pennsylvania Supreme Court itself). Thus, the Supreme 
Court’s decision not to hear the appeal reflects the 
recognition that Kvaerner Metals and its progeny go too 
far in restricting insurance coverage for the types of 
liabilities arising in the construction and manufacturing 
businesses that plainly fall within the scope of
CGL coverage – i.e., accidental property damage and 
bodily injury that results from defective work or a 
defective product.

Beverly Block is a Director who 
practices in the Litigation 
Services Group. She specializes 
in business litigation, with a 
focus on breach of contract and 
insurance coverage matters.

A Step in the Right Direction 
FOR THE CONSTRUCTION & MANUFACTURING INDUSTRY

those persons involved in the design, 
planning, supervision, or construction of 
any improvement to real property.  Thus, 
both statutes could operate independently 
and an occasional overlap would not 
prevent the courts from giving effect to 
both.  In the end, Judge Panella, writing for 
the Superior Court, stressed that it is
not the function of the judiciary to
construct an asbestos-related exception
to the statute of repose in construction 
cases, but rather the responsibility of 
Pennsylvania’s General Assembly.

Although Graver was not a construction 
case, per se, the decision will have a 

By:  Edward B. Gentilcore, Shareholder and Director,  
and Curtis M. Schaffner, Associate

Ed and Curtis would like to acknowledge and thank 
intern Taras Shablii for his assistance in the 
preparation of this article.

significant impact in the construction 
industry for those companies involved in the 
design and construction of facilities and 
other appurtenances to real estate.  Such 
entities appear to now be afforded at least 
some protections under the statute of 
repose from and against lawsuits alleging 
toxic exposure, but initiated decades after 
those within the statute of repose’s 
protection completed its services. 

Jonathan P. Altman
Senior Associate

David J. Lowe
Shareholder and Director

UPDATE FROM THE COURTS CONTINUED...

Sherrard, German & Kelly, P. C. represented 
Terry and Kim Pegula in their acquisition of 
the Buffalo Bills from the Ralph C. Wilson, Jr. 
Irrevocable Trust – the third-largest sports 
team acquisition in history.  With this 
acquisition, the Pegulas now own three of 
Buffalo’s professional sports teams – the 
Bills (NFL), the Sabres (NHL) and the 
Bandits (NLL) – as well as the Sabres’ AHL 
affiliate, the Rochester Americans.  

Shareholder and Director, David J. Lowe and 
Senior Associate Jonathan P. Altman led 
Sherrard, German & Kelly’s  deal team, with 
primary assistance from Susan J. Messer, 
Eric C. Springer, James R. Hankle, Suzanne 
L. DeWalt, Timothy R. Stock, Edward G. Rice,
Walter R. Bashaw II, Megan Tymoczko-Korch,
Nicholas J. Seitanakis, Curtis M. Schaffner

and Christina S. Zanic.  The Buffalo Bills 
acquisition marks the fourth major league 
sports team acquisition (in addition to 
numerous minor league sports team 
acquisitions) handled by Mr. Lowe and 
Sherrard, German & Kelly’s  Corporate 
Services Group over the past five years. 
Sherrard, German & Kelly advised the 
Pegulas on all aspects of the acquisition, 
including corporate, tax, real estate, labor 
and employment, litigation and insurance 
coverage related issues.  New York-based 
Allen & Company served as the Pegulas’ 
investment bank on the transaction.

Sherrard, German & Kelly, P.C.
REPRESENTS TERRY AND KIM PEGULA
IN BUFFALO BILLS ACQUISITION
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The Pennsylvania Superior Court recently 
reversed a $4.5 million dollar jury verdict in favor 
of a husband and wife, concluding that the 
Commonwealth’s 12-year statute of repose bars 
asbestos personal injury claims against certain 
entities engaged in the construction or 
improvement of real property.  This decision is a 
major victory for contractors, engineers and other 
entities involved in the design, planning, 
supervision or observation of construction of any 
improvement to real property in Pennsylvania.  It 
may also have a widespread impact on toxic 
exposure lawsuits moving forward. 

Considering the cases in the decision that discuss 
the two time-related principles of statutes of 
limitation and statutes of repose, it can be 
challenging to parse out those observations in the 
decision intended to be directed towards the 
statute of limitation — e.g., application of the 
discovery rule or other equitable tolling doctrines 
— as opposed to statutes of repose.  Indeed, this 
area of the law has become festooned with cases 
which seem to conflict with the basic purpose 
underlying the statute of repose.

As those in the legal profession know, a core 
concept at the foundation of the statute of repose 
is that all things must come to an end at some 
point and time.  In order to have certainty and 
security for design professionals and constructors 
involved in the construction process, states 
adopted statutes of repose as a means to provide 
a terminus point for actions against design and 
construction professionals.  

Background
In Graver v. Foster Wheeler Corp., (Graver v. 
Foster Wheeler Corp., — A.3d —, 2014 Pa. 

Super 132 (Pa. Super. Ct. 2014)—) a former 
Pennsylvania Power & Light Co. (“PPL”) worker 
and his wife brought suit against Foster Wheeler 
Corporation.  Mr. Graver worked at a PPL steam 
plant where a massive boiler, designed and 
installed by Foster Wheeler, was located.  The suit 
alleged that Mr. Graver developed mesothelioma 
while working at PPL and as a result of being 
exposed to asbestos contained in the insulation of 
the boiler.  

In a summary judgment motion presented prior to 
trial and motion for compulsory non-suit at the 
conclusion of its case-in-chief, Foster Wheeler 
argued that the cause of action was time barred 
by the 12-year statute of repose found at 42 Pa. 
Cons. Stat. Ann. § 5536.  The trial judge from the 
Court of Common Pleas of Philadelphia County 
denied both motions based on what the trial court 
classified as “strong dicta” from a Supreme Court 
of Pennsylvania decision, Eleanor Abrams v. 
Pneumo Abex Corp., 981 A.2d 198 (Pa. 2009), 
stating “no statutory right of repose exists
with respect to asbestos cases” that would
time bar a claim against a contractor or
design professional.  Following the denial
of these motions, the case went to trial
and a jury found in favor of the Gravers.
Foster Wheeler appealed to the Superior
Court of Pennsylvania, the Commonwealth’s 
intermediate level appeals court.  

Issue On Appeal
On the appeal, a three-judge panel determined 
that the only issue to be decided was “whether 
the statute of repose for improvements to real 
property set forth in 42 Pa. Cons. Stat. Ann. § 
5536 bars asbestos personal injury claims 
against entities engaged in performing or 

Update from the Courts:
PENNSYLVANIA RULING DECIDES
12-YEAR STATUTE OF REPOSE LIMITS 
TIME PERIOD FOR ASBESTOS CLAIMS
IN CONSTRUCTION-RELATED LAWSUITS
This article was originally published in Under Construction Volume 16 Issue No. 2, September 2014,
The Newsletter of the American Bar Association Forum on the Construction Industry.

furnishing the design, planning, supervision or 
observation of construction, or construction of 
any improvement to real property.”  Specifically, 
Section 5536 provides, in relevant part, as 
follows: 

(a) General Rule.—Except as provided in 
subsection (b), a civil action or proceeding 
brought against any person lawfully performing or 
furnishing the design, planning, supervision or 
observation of construction, or construction of 
any improvement to real property must be 
commenced within 12 years after completion of 
construction of such improvement to recover 
damages for:
 
(1) Any deficiency in the design, planning, 
supervision or observation of construction or 
construction of the improvement.
(3) Injury to the person or for wrongful death 
arising out of any such deficiency.

42 Pa. Cons. Stat. Ann. § 5536(a)(1).  Counsel 
for the Gravers raised three defenses as to why 
the Section 5536 statute of repose should not 
apply: (1) Foster Wheeler is a manufacturer and 
supplier of, inter alia, asbestos insulation and is 
not a designer of improvements to real property; 
(2) the Abrams dicta excludes asbestos cases 
from the statute of repose; and (3) the statute
of repose and the asbestos statute of limitations 
are irreconcilable; therefore, the Statutory 
Construction Act mandates that the statute
of limitations, as it is more recent, should govern 
the analysis.

Court Distinguishes the Statute of 
Repose from Statute of Limitations 
Prior to addressing the Gravers’ defenses, the 
Superior Court began its analysis by 
distinguishing the statute of repose from the 
statute of limitations.  This, in and of itself, was an 
important part of the opinion as the repose is 
sometimes misjudged in identity and purpose.  In 
doing so, the Superior Court noted that although 
both statutes establish time periods in and during 
which a plaintiff must bring a cause of action, the 
triggering act that commences such periods 
differ.  Unlike the statute of limitations, which 
begins to run when the plaintiff suffers harm, the 

statute of repose commences upon completion of 
certain conduct by a defendant, regardless of 
when the plaintiff suffers harm.  More 
significantly, the Superior Court noted that while 
the statute of limitations provides a procedural bar 
for an otherwise viable cause of action, the statute 
of repose extinguishes the cause of action as a 
matter of substantive law.  

With these principles in mind, the Superior Court 
looked to when the defendant had completed the 
underlying conduct in question to determine the 
triggering act for purposes of the statute of 
repose.  In this regard, Foster Wheeler completed 
installation of the boiler in question in 1955. Thus, 
the Superior Court concluded that a claimant 
would have had to file suit by 1967 to comply with 
the 12-year statute of repose.  Because Mr. 
Graver and his wife did not initiate their action 
until 2010, the Superior Court held that the suit 
against Foster Wheeler was extinguished by the 
repose.

The Superior Court next addressed the three 
specific defenses raised by Mr. Graver and his 
wife in turn.  First, the court observed that the 
record on appeal supported a finding that Foster 
Wheeler was involved with the design and 
installation of the boiler and that the boiler met the 
requirements of an improvement to real property 
as a fixture.  In making this determination, the 
appeal court thought it relevant that the boiler 
measured 134 feet tall, weighed “many, many 
tons,” was permanently affixed to the plant via 
reinforced concrete, and was essential to the 
plant’s function.  

Second, the Superior Court concluded the 
Abrams’ dicta did not apply to Gravers because 
the Abrams case did not involve the statute of 
repose, but rather the two-year statute of 
limitations.  Finally, the Superior Court took issue 
with the Gravers’ argument that the statute of 
repose for design and construction and the 
statute of limitations for asbestos claims were in 
conflict.  The Superior Court reasoned that while 
the asbestos statute of limitations applies only to 
those cases arising from alleged exposure to 
asbestos, the statute of repose in question has a 
greater reach and involves all claims against

UPDATE FROM THE COURTS CONTINUED...

Ryan A. Haddad has 
joined the firm as an 
Associate in the firm's 
Energy and Natural 
Resources Services 
Group.  He 
concentrates his 
practice on oil and 

gas law.  Mr. Haddad has represented oil 
and gas industry clients in connection with 
the acquisition and divestiture of oil, gas, 
and mineral assets, the negotiation and 
drafting of leases, and purchase and sale 
agreements. He has extensive experience 
in researching and rendering certified 
drilling, supplemental, and division order 
title opinions for oil and gas producing 
properties in the Utica and Marcellus 
Shale Basin, as well as representing 
industry clients in connection with large 
scale land title due diligence matters.  In 
addition, Mr. Haddad also counsels clients 
with respect to quiet title and commercial 
litigation matters.

David J. Hall has 
joined the firm as an 
Associate in the firm's
Energy and Natural 
Resources Group.
He concentrates his 
practice on oil and 
gas law. Mr. Hall has 
represented oil and gas industry clients in 
connection with the acquisition and 
divestiture of oil, gas, and mineral assets, 
the negotiation and drafting of leases, 
and purchase and sale agreements. He 
has extensive experience in researching 
and rendering certified drilling, 
supplemental, and division order title 
opinions for oil and gas producing 
properties in the Utica and Marcellus 
Shale Basin, as well as representing 
industry clients in connection with large 
scale land title due diligence matters. In 
addition, Mr. Hall also counsels clients 
with respect to quiet title and commercial 
litigation matters.

Edward B. Gentilcore, 
Shareholder and 
Director,  will be 
delivering 
presentations on 
Pennsylvania 
Mechanics’ Lien Law 
issues and updates 

for the Pennsylvania Bar Institute during 
its Pennsylvania Mechanics’ Lien Law 
Update programs in November of 2014 
and at its Annual Real Estate Institute in 
December of 2014 in Philadelphia, 
Pennsylvania.   Also, Mr. Gentilcore has 
been selected by the American Bar 
Association Forum on Construction Law 
to Co-Chair its 2016 Mid-Winter Meeting 
and Program in San Francisco, California 
on January 20-21, 2016.

Mr. Gentilcore was one of the Editors and 
Authors for the American Bar Association 
Forum on Construction Law Book, Green 
Building and the Construction Lawyer, 
just published in October of 2014.
 
Mr. Gentilcore was also included among 
34 other lawyers recognized for 
Construction Law in Expert Guides: The 
World’s Finest Lawyers Chosen by Their 
Peers:  Best of the Best USA, released in 
October of 2014.
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The Pennsylvania Superior Court recently 
reversed a $4.5 million dollar jury verdict in favor 
of a husband and wife, concluding that the 
Commonwealth’s 12-year statute of repose bars 
asbestos personal injury claims against certain 
entities engaged in the construction or 
improvement of real property.  This decision is a 
major victory for contractors, engineers and other 
entities involved in the design, planning, 
supervision or observation of construction of any 
improvement to real property in Pennsylvania.  It 
may also have a widespread impact on toxic 
exposure lawsuits moving forward. 

Considering the cases in the decision that discuss 
the two time-related principles of statutes of 
limitation and statutes of repose, it can be 
challenging to parse out those observations in the 
decision intended to be directed towards the 
statute of limitation — e.g., application of the 
discovery rule or other equitable tolling doctrines 
— as opposed to statutes of repose.  Indeed, this 
area of the law has become festooned with cases 
which seem to conflict with the basic purpose 
underlying the statute of repose.

As those in the legal profession know, a core 
concept at the foundation of the statute of repose 
is that all things must come to an end at some 
point and time.  In order to have certainty and 
security for design professionals and constructors 
involved in the construction process, states 
adopted statutes of repose as a means to provide 
a terminus point for actions against design and 
construction professionals.  

Background
In Graver v. Foster Wheeler Corp., (Graver v. 
Foster Wheeler Corp., — A.3d —, 2014 Pa. 

Super 132 (Pa. Super. Ct. 2014)—) a former 
Pennsylvania Power & Light Co. (“PPL”) worker 
and his wife brought suit against Foster Wheeler 
Corporation.  Mr. Graver worked at a PPL steam 
plant where a massive boiler, designed and 
installed by Foster Wheeler, was located.  The suit 
alleged that Mr. Graver developed mesothelioma 
while working at PPL and as a result of being 
exposed to asbestos contained in the insulation of 
the boiler.  

In a summary judgment motion presented prior to 
trial and motion for compulsory non-suit at the 
conclusion of its case-in-chief, Foster Wheeler 
argued that the cause of action was time barred 
by the 12-year statute of repose found at 42 Pa. 
Cons. Stat. Ann. § 5536.  The trial judge from the 
Court of Common Pleas of Philadelphia County 
denied both motions based on what the trial court 
classified as “strong dicta” from a Supreme Court 
of Pennsylvania decision, Eleanor Abrams v. 
Pneumo Abex Corp., 981 A.2d 198 (Pa. 2009), 
stating “no statutory right of repose exists
with respect to asbestos cases” that would
time bar a claim against a contractor or
design professional.  Following the denial
of these motions, the case went to trial
and a jury found in favor of the Gravers.
Foster Wheeler appealed to the Superior
Court of Pennsylvania, the Commonwealth’s 
intermediate level appeals court.  

Issue On Appeal
On the appeal, a three-judge panel determined 
that the only issue to be decided was “whether 
the statute of repose for improvements to real 
property set forth in 42 Pa. Cons. Stat. Ann. § 
5536 bars asbestos personal injury claims 
against entities engaged in performing or 

Update from the Courts:
PENNSYLVANIA RULING DECIDES
12-YEAR STATUTE OF REPOSE LIMITS 
TIME PERIOD FOR ASBESTOS CLAIMS
IN CONSTRUCTION-RELATED LAWSUITS
This article was originally published in Under Construction Volume 16 Issue No. 2, September 2014,
The Newsletter of the American Bar Association Forum on the Construction Industry.

furnishing the design, planning, supervision or 
observation of construction, or construction of 
any improvement to real property.”  Specifically, 
Section 5536 provides, in relevant part, as 
follows: 

(a) General Rule.—Except as provided in 
subsection (b), a civil action or proceeding 
brought against any person lawfully performing or 
furnishing the design, planning, supervision or 
observation of construction, or construction of 
any improvement to real property must be 
commenced within 12 years after completion of 
construction of such improvement to recover 
damages for:
 
(1) Any deficiency in the design, planning, 
supervision or observation of construction or 
construction of the improvement.
(3) Injury to the person or for wrongful death 
arising out of any such deficiency.

42 Pa. Cons. Stat. Ann. § 5536(a)(1).  Counsel 
for the Gravers raised three defenses as to why 
the Section 5536 statute of repose should not 
apply: (1) Foster Wheeler is a manufacturer and 
supplier of, inter alia, asbestos insulation and is 
not a designer of improvements to real property; 
(2) the Abrams dicta excludes asbestos cases 
from the statute of repose; and (3) the statute
of repose and the asbestos statute of limitations 
are irreconcilable; therefore, the Statutory 
Construction Act mandates that the statute
of limitations, as it is more recent, should govern 
the analysis.

Court Distinguishes the Statute of 
Repose from Statute of Limitations 
Prior to addressing the Gravers’ defenses, the 
Superior Court began its analysis by 
distinguishing the statute of repose from the 
statute of limitations.  This, in and of itself, was an 
important part of the opinion as the repose is 
sometimes misjudged in identity and purpose.  In 
doing so, the Superior Court noted that although 
both statutes establish time periods in and during 
which a plaintiff must bring a cause of action, the 
triggering act that commences such periods 
differ.  Unlike the statute of limitations, which 
begins to run when the plaintiff suffers harm, the 

statute of repose commences upon completion of 
certain conduct by a defendant, regardless of 
when the plaintiff suffers harm.  More 
significantly, the Superior Court noted that while 
the statute of limitations provides a procedural bar 
for an otherwise viable cause of action, the statute 
of repose extinguishes the cause of action as a 
matter of substantive law.  

With these principles in mind, the Superior Court 
looked to when the defendant had completed the 
underlying conduct in question to determine the 
triggering act for purposes of the statute of 
repose.  In this regard, Foster Wheeler completed 
installation of the boiler in question in 1955. Thus, 
the Superior Court concluded that a claimant 
would have had to file suit by 1967 to comply with 
the 12-year statute of repose.  Because Mr. 
Graver and his wife did not initiate their action 
until 2010, the Superior Court held that the suit 
against Foster Wheeler was extinguished by the 
repose.

The Superior Court next addressed the three 
specific defenses raised by Mr. Graver and his 
wife in turn.  First, the court observed that the 
record on appeal supported a finding that Foster 
Wheeler was involved with the design and 
installation of the boiler and that the boiler met the 
requirements of an improvement to real property 
as a fixture.  In making this determination, the 
appeal court thought it relevant that the boiler 
measured 134 feet tall, weighed “many, many 
tons,” was permanently affixed to the plant via 
reinforced concrete, and was essential to the 
plant’s function.  

Second, the Superior Court concluded the 
Abrams’ dicta did not apply to Gravers because 
the Abrams case did not involve the statute of 
repose, but rather the two-year statute of 
limitations.  Finally, the Superior Court took issue 
with the Gravers’ argument that the statute of 
repose for design and construction and the 
statute of limitations for asbestos claims were in 
conflict.  The Superior Court reasoned that while 
the asbestos statute of limitations applies only to 
those cases arising from alleged exposure to 
asbestos, the statute of repose in question has a 
greater reach and involves all claims against
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for the Pennsylvania Bar Institute during 
its Pennsylvania Mechanics’ Lien Law 
Update programs in November of 2014 
and at its Annual Real Estate Institute in 
December of 2014 in Philadelphia, 
Pennsylvania.   Also, Mr. Gentilcore has 
been selected by the American Bar 
Association Forum on Construction Law 
to Co-Chair its 2016 Mid-Winter Meeting 
and Program in San Francisco, California 
on January 20-21, 2016.

Mr. Gentilcore was one of the Editors and 
Authors for the American Bar Association 
Forum on Construction Law Book, Green 
Building and the Construction Lawyer, 
just published in October of 2014.
 
Mr. Gentilcore was also included among 
34 other lawyers recognized for 
Construction Law in Expert Guides: The 
World’s Finest Lawyers Chosen by Their 
Peers:  Best of the Best USA, released in 
October of 2014.
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