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A limited liability company (LLC) is a business structure that combines some of
the best features of sole proprietorships, partnerships, and corporations. LLC
owners, like their counterparts for partnerships or sole proprietorships, report
profits or losses on their personal income tax returns. Like a corporation,
however, the owners of an LLC have "limited liability," that is, they are shielded
from personal liability for debts and claims arising from the business.

Limited Liability

Ownership

The limited liability for LLC owners is not
absolute. Owners still can be held liable if they
(1) personally and directly injure someone; (2)
personally guarantee a loan or business debt on
which the LLC defaults; (3) fail to deposit taxes
withheld from employees' wages; (4)
intentionally commit a fraudulent or illegal act
that harms the company or someone else; or (5)
treat the LLC as an extension of their personal
affairs rather than as a separate legal entity.

Most states allow a single individual to be the
sole owner of an LLC. An LLC makes the most
sense in circumstances where there is a
concern about personal exposure to lawsuits
stemming from operation of the business.
Most laws prohibit establishment of an LLC in
the banking, trust, and insurance fields.

The last exception to limited liability is the
most significant. It carries the potential for
complete removal of the protections for
individual owners. If the line between LLC
business and personal business becomes too
blurred, a court could find that a true LLC
does not exist, leaving the owners personally
liable for their actions.

Unlike corporations, LLCs can carry on their
business without holding regular ownership or
management meetings. Of course, formal
meetings backed up by written minutes still
may be advisable to document important
decisions, such as a change in membership
or a major expenditure.
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Edward B. Gentilcore has been selected
by Best Lawyers as “Lawyer of the Year”
in Pittsburgh – Construction Law for 2014.
Only one lawyer in
each practice area
and city is given this
honor. Lawyers are
selected based on
high marks received
during the extensive
peer-review
assessments
conducted by Best Lawyers each year.
Additionally, he has been recognized by his
peers for inclusion in the 2014 Edition of
The Best Lawyers in
America in both
Construction Law
and Litigation-Construction.
Holly S. McCann
has been selected
for The Pittsburgh
Planned Giving
Council (PPGC)
2013 Allied
Professional of the
Year Award. The
award recognizes
professionals who have a commitment to
philanthropy and promote philanthropy
through their profession.
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Robert K. Schweitzer has joined the firm
as an Associate and a member of the
firm’s Estates and Trusts Services Group.
Mr. Schweitzer
focuses his
practice on
counseling
individuals and
families with
respect to estate
and long-term care
planning as well as
trust and estate administration. Mr.
Schweitzer has lectured for the
Pennsylvania Bar Institute (PBI) onElder
Law topics such as Medicaid, veterans
benefits and long-term care planning.
Prior to joining the firm, Mr. Schweitzer
practiced for a boutique Elder Law firm
in Pittsburgh. Mr. Schweitzer has a well
rounded litigation background having
previously litigated commercial,
construction, securities and professional
liability matters.
Frances Dan Feng
has joined the firm
as an Associate and
a member of the
firm’s Corporate
Services and
Financial Services
Groups. Ms. Feng
specializes in
counseling financial institutions and
companies with respect to a broad range
of financial and corporate matters and
has particular expertise in banking,
leveraged buyouts, and project finance
related transactions. Prior to joining the
firm, Ms. Feng practiced general banking,
project finance and renewable energy law
at two major international firms in Hong
Kong and New York. She is fluent in
Mandarin and English.
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LIMITED LIABILITY COMPANIES THE BEST OF ALL WORLDS?
(Continued)

Formation

Taxes

Setting up an LLC is relatively simple.
Articles of organization must be filed with
the appropriate state office, usually the
Secretary of State. The articles of
organization include the name and
principal office for the LLC, the names and
addresses of its owners, and the name and
address of the person or company that
agrees to accept legal papers on behalf of
the LLC.

Since an LLC is not considered separate from
its owners for tax purposes, the LLC pays no
income taxes itself. Like a partnership or sole
proprietorship, an LLC is a "pass-through
entity." Each owner pays taxes on a share of
profits, or deducts a share of losses, on a
personal tax return. The IRS regards each
member as a self-employed business owner,
not an employee of the LLC. There is no tax
withholding, and owners must estimate taxes
owed for the year, then make quarterly
payments to the IRS.

Even if it is not legally required, the owners
should prepare an operating agreement
that spells out the owners' rights and
responsibilities. The absence of an
operating agreement will mean that state
statutes will govern the operation of the LLC
by default. An operating agreement acts as
a guide for resolving common issues that
an LLC will face, and thereby helps to avert
misunderstandings between the owners. It
also underscores the authenticity of the
LLC itself, which can be helpful when a
judge is deciding whether the owners are
protected from personal liability.
A standard operating agreement includes
the members' percentage interests in the
business; the members' rights and
responsibilities; the members' voting power;
allocation of profits and losses; how the LLC
will be managed; rules for holding meetings
and taking votes; and "buy-sell" provisions
that control what happens when a member
wants to sell his interest, becomes disabled,
or dies. Although it is frequently overlooked
when an LLC is created, a buy-sell
agreement is important as a sort of
"premarital agreement" among the owners.
The buy-sell provisions can clarify and ease
the transition when the inevitable changes
come to the members of the LLC.
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Conversion
By converting to the LLC business structure,
sole proprietors and partnerships can gain the
protection afforded to LLC owners without
changing the way their business income is
taxed.
Conversion
usually
can
be
accomplished either by filling out a simple
form or filing regular articles of organization.
Federal and state employer identification
numbers will have to be transferred to the
name of the new LLC, as will such items as
sales tax permits, business licenses, and
professional licenses or permits.
The process for creating an LLC is
streamlined and free of highly technical
considerations. However, there is an
important place for professional advice
concerning such matters as choosing an LLC
over other business structures, preparing or
reviewing the operating agreement, and
setting up accounting systems.

EMPLOYEES ARE RESPONSIBLE
FOR BENEFICIARY DESIGNATIONS
The Federal Employees' Group Life Insurance
Act of 1954 (FEGLIA) establishes an $824
billion program providing low-cost life
insurance for hundreds of thousands of
federal employees. FEGLIA allows an
employee to name a beneficiary of life
insurance proceeds, and specifies an "order
of precedence" providing that the employee's
death benefits accrue first to that beneficiary
ahead of other potential recipients.

The U.S. Supreme Court sided with Judy, the
former wife, notwithstanding that there was a
certain logic to the position that Warren most
likely would have preferred that the proceeds
go to his wife at the time of his death. The
unassailable fact was that, though he had ten
years after his divorce from Judy and six years
after his remarriage to Jacqueline to do so,
Warren never changed the named beneficiary
on his policy.

In 1996, when he was one of those federal
employees who could participate in the
FEGLIA program, Warren named Judy, his
wife at the time, as the named beneficiary on
his life insurance policy. In 1998, the couple
divorced. In 2002, Warren married
Jacqueline. Warren died suddenly in 2008,
without ever having changed the named
beneficiary from Judy to Jacqueline. As a
result, the ex-wife Judy filed a claim for the
$125,000 in life insurance proceeds, and was
paid them.

Most importantly from a legal standpoint, his
selection of a named beneficiary could not be
overridden by operation of any state law. Such
a result was foreclosed by the doctrine that
federal law pre-empts state law where the two
conflict. Thus, even the state statute that
sought to foresee the possibility of federal
pre-emption and accomplish an end-run
around it could not do so.

Jacqueline sued Judy in a state court to
recover the life insurance proceeds, and she
had more to support her claim than just a
supposition that Warren would have wanted it
that way. In short, she claimed with some
justification to have state law on her side.
A state statute revokes a beneficiary
designation in any contract that provides a
death benefit to a former spouse where there
has been a change in the decedent's marital
status. In addition, in the event that this
provision is pre-empted by federal law, a
separate provision of the state law provides a
cause of action making the former spouse
liable for the principal amount of the proceeds
to the party who would have received them if
the first provision was not pre-empted.

Simply put, if a beneficiary, Judy in this case,
is properly named for a FEGLIA policy, the
insurance proceeds owed to that person
cannot be allocated to another person, in this
case Jacqueline, by operation of state law.
Apart from the legal precedent it set, the case
is an object lesson in the importance of
keeping one's estate plans, including
beneficiary designations, current. Had Warren
taken the simple step of filling out the form to
change beneficiaries on his policy sometime
before he died, assuming that was his wish,
the protracted litigation that ensued after his
death could have been avoided.

Danielle S.
Burke has joined
the firm as an
Associate and is
a member of the
firm’s Energy
and Natural
Resources
Services and
Real Estate Services Groups. Prior to
joining the firm, Ms. Burke worked as
a legal intern at Sherrard, German &
Kelly, P.C. She is a 2013 graduate of
Duquesne University School of Law.

James R. Hankle
was recently
admitted to the State
of West Virginia,
2013 and U.S.
District Court for the
Southern District of
West Virginia.

Curtis M. Schaffner was recently
appointed to the ACBA Finance
Committee as a representative of the
Young Lawyer’s Division. He was a
member of the National Award Winning
2012-2013 ACBA
Bar Leadership
Initiative Class that
took 1st place in
the American Bar
Association Award
for Best Service to
the Public.

For more information about SGK or to speak
with a member of the firm, please contact us.
412.355.0200 or www.sgkpc.com
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