
Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
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Congratulations

Please join the firm 
in congratulating 
Curtis M. Schaffner 
on being named 
Senior Associate 
effective January 1, 
2017.   Mr. Schaffner 
is a member of the 
firm’s Litigation, 
Employment, 
Corporate, and Estates and Trusts 
Services Groups.  Mr. Schaffner assists 
clients in the defense and prosecution of 
civil lawsuits in state and federal courts 
and in front of various government 
agencies. He represents small and 
mid-sized companies in employment and 
complex commercial matters, including 
breach of contract, non-competition 
cases, employment disputes, wage and 
hour issues, disability and discrimination 

Please join the 
firm in congratulating 
Matt A. Jarrell, 
Shareholder and 
Director for his 
recognition in The 
Pittsburgh Business 
Times. Matt is one of  
2016 Who's Who in 

Energy, recognizing Pittsburgh-based key 
players in the energy industry.

Pennsylvania 
Launches Its State Construction 

Notices Directory…
and a New Round of Lien Law Amendments 

Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.

cases, construction disputes, and various 
tort claims. As part of his corporate and 
employment practices, Mr. Schaffner 
regularly counsels clients in the formation 
of businesses, general corporate matters, 
employment matters, and contract 
negotiations. His estates and trust practice 
includes business succession planning 
and estate and trust planning. 

(continued on page 2)

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    
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Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
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Please join the firm 
in congratulating 
Curtis M. Schaffner 
on being named 
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effective January 1, 
2017.   Mr. Schaffner 
is a member of the 
firm’s Litigation, 
Employment, 
Corporate, and Estates and Trusts 
Services Groups.  Mr. Schaffner assists 
clients in the defense and prosecution of 
civil lawsuits in state and federal courts 
and in front of various government 
agencies. He represents small and 
mid-sized companies in employment and 
complex commercial matters, including 
breach of contract, non-competition 
cases, employment disputes, wage and 
hour issues, disability and discrimination 

Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.

(continued from page 1)

Pennsylvania 
Launches 
Its State 
Construction 
Notices 
Directory... 

Congratulations 
(continued from page 1)

cases, construction disputes, and various 
tort claims. As part of his corporate and 
employment practices, Mr. Schaffner 
regularly counsels clients in the formation 
of businesses, general corporate matters, 
employment matters, and contract 
negotiations. His estates and trust practice 
includes business succession planning 
and estate and trust planning. 

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    

SGK Efforts Result in Unique 
Bankruptcy Success

In August 2015, one of our clients was 
among the vendors caught in the Chapter 
11 filing under the Bankruptcy Code by 
Alpha Natural Resources.

In a team comprised of the client’s 
business leaders, with assistance from 
SGK’s Gary Philip Nelson (Bankruptcy 
and Creditor Rights) and John M. Tedder 
(Construction and Mechanics’ Lien Law), 
SGK integrated business, Bankruptcy, 
and Mechanics’ Lien Law considerations 
to achieve what very few other vendors 
have been able to achieve – forcing the 
debtor to pay in full client‘s pre-petition 
account balance in excess of one million 
dollars.  With local counsel Cullen D. 
Speckhart of Virginia Beach’s Wolcott 
Rivers Gates, SGK and client earned this 
success against vigorous opposition. 
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Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
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Services Groups.  Mr. Schaffner assists 
clients in the defense and prosecution of 
civil lawsuits in state and federal courts 
and in front of various government 
agencies. He represents small and 
mid-sized companies in employment and 
complex commercial matters, including 
breach of contract, non-competition 
cases, employment disputes, wage and 
hour issues, disability and discrimination 

Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.

cases, construction disputes, and various 
tort claims. As part of his corporate and 
employment practices, Mr. Schaffner 
regularly counsels clients in the formation 
of businesses, general corporate matters, 
employment matters, and contract 
negotiations. His estates and trust practice 
includes business succession planning 
and estate and trust planning. 

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    

(continued on page 4)
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Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
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Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    

(continued from page 3)

Pennsylvania 
Launches 
Its State 
Construction 
Notices 
Directory... 

C

M

Y

CM

MY

CY

CMY

K

17-SGK-121 Winter Newsletter.pdf   4   2/6/17   4:23 PM



Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
 

Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    
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Pennsylvania General Assembly 
Adopts New Surface Regulations for 

Shale Drillers; 
Commonwealth Court Stays Enforcement of Several New Rules 

Following several years in the rulemaking 
process, the Pennsylvania Department of 
Environmental Protection’s (“DEP”) regulations 
for surface activities associated with oil and gas 
drilling were adopted and published on October 
8, 2016.  Only thirty-one days later, the 
Commonwealth Court temporarily stayed several 
of the new rules while the Court considers a 
challenge to the regulations filed by the 
Marcellus Shale Coalition (MSC).  The stage 
has been set for pivotal litigation relating to 
both the temporary stay and the underlying 
regulations themselves.

The new rules, enacted under the sweeping 
2012 legislation known as Act 13 and contained 
in Chapter 78a of the Pennsylvania Code, 
regulate only “unconventional wells” which is a 
term broadly defined to include all shale oil or 
gas wells, including Marcellus and Utica wells, 
drilled below the base of the Elk Sandstone 
formation. Conventional well regulations, 
contained in Chapter 78, remain unchanged.

Many of the new regulations merely formalize 
shale oil and gas drillers’ current best practices, 
which have been gradually adopted over time, 
such as the requirement to use storage tanks for 
temporary storage of wastewater as opposed to 
impoundment pits, or to install secondary 
containment systems to protect against 
accidental spills. Others, including the 
requirement that operators submit permits, 
reports and notification electronically to the 
DEP, help to modernize what had become an 
outdated paper-heavy regulatory process.

The new rules have been hailed by the acting 
Secretary of the DEP as “a set of regulations 
that increase protection for public resources 
and water supplies, improve data transparency, 
enhance access to relevant information for the 
public, and help provide business certainty to 
the industry.”1   

However, in the eyes of the oil and gas industry, 
many of the regulations are ambiguous and 
introduce significant uncertainty into the 
permitting process, while others conflict with 
the Pennsylvania Supreme Court’s ruling on Act 
13 or Act 13 itself.  The MSC engaged in two 
rounds of public commentary on the proposed 
regulations and supplied both commentary on 
the practical implications of the rules and 
revisions designed to protect the environment. 
Though both of the Pennsylvania House and 
Senate oversight committees voted to 
disapprove the proposed regulations, the DEP 
proceeded to final promulgation.  

In total, the MSC estimates that these 
regulations have the potential to impose a $900 
million annual burden on the oil and gas 
industry.2  Some of the more controversial rules 
include:

• A requirement that operators identify and plug 
all nearby abandoned oil and gas wells.  This 
rule requires drillers to obtain access to property 
they do not control, and to plug wells that they 
do not own.  Guidance on this regulation was 
provided in the form of a 48-page technical 
document, which the MSC claims is immensely 
complicated and certain instances contradicts 
the regulation.  

• A rule significantly expanding the list of 
parties who must be notified and allowed to 
comment before an oil and gas permit will be 
issued. The list includes schools, playground 
owners, municipalities and water supply owners 
in the vicinity of the proposed well.  The MSC 
contends that this provision was based upon a 
portion of Act 13 which was struck down by the 
Pennsylvania Supreme Court and improperly 

(continued on page 7)

extends the DEP’s authority to regulate oil and 
gas operations in the vicinity of “public 
resources” to all publicly owned property and 
privately-owned property open to the public.

• A rule, stemming from the DEP’s new 
interpretation of an unchanged law, enhancing 
the construction and monitoring standards for 
fresh water impoundments and requiring 
that existing and previously-permitted 
impoundments be retrofitted to meet these 
new standards by October 10, 2017 or closed. 
The MSC contends that it is unreasonable to 
force the closure or costly retrofitting of 
impoundments that had already been 
constructed and approved according to DEP 
standards and permits then in effect.

• A requirement that, among other things, well 
operators comply with extensive well site 
erosion and sediment controls described in the 
regulations, as well as those controls described 
in separate regulations promulgated under the 
Clean Stream Law.  MSC contends that Act 13 
clearly indicates that erosion and sediment 
control measures be implemented in 
accordance with the Clean Stream Law and that 
any additional requirements imposed under the 
regulations are invalid.

On October 13, 2016, the MSC filed a legal 
challenge to several of the rules contained in 
Chapter 78a, claiming that they exceed the 
state’s regulatory authority, and asked for 
injunctive relief while its challenges are 
considered.  On November 8, 2016, the 
Commonwealth Court temporarily stayed several 
of the regulations under Chapter 78a, including 
rules related to public resource protections, 
large fluid holding ponds, well-site restoration 

standards, and monitoring for underground 
hazards around fracking operations.  In reaching 
this decision to grant a temporary stay, the court 
found that some aspects of the rules may 
exceed the regulators’ authority to impose them 
and the costs of complying with those provisions 
would likely cause the industry irreparable harm 
if the sections are later deemed invalid when the 
merits of the case are evaluated.  The court 
allowed the remaining regulations for minimizing 
impacts to public resources stand. 

The DEP subsequently appealed the grant of a 
temporary stay to the Supreme Court, which 
the court granted on December 21, 2016.  
Proceedings could last into the Spring.

  
1http://boroughs.org/fullnotice.php?id=349&link
=About%20PSAB
2http://www.irrc.state.pa.us/docs/3042/RELATED
/3042%2005-22-15%20MARCELLUS%20SHAL
E%20COALITIO.pdf 

If you have any questions or would like more 

information on the issues discussed above, please 

contact Matt A. Jarrell, Esquire at maj@sgkpc.com or 

Brian R. Boyer, Esquire at brb@sgkpc.com or call 

(412) 355-0200.
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explicitly prohibits employers from discharging, 
threatening, refusing to hire, or otherwise 
discriminating or retaliating against an employee 
“solely on the basis of such employee’s 
status as an individual who is certified to use 
medical marijuana.”

Similarly, the Act explicitly states that it is not 
intended to limit employer’s ability to discipline 

an employee for being “under the influence of 
medical marijuana in the workplace” or for 
working while under the influence of medical 
marijuana when the employee’s conduct “falls 
below the standard of care normally accepted 

In 2016, the Pennsylvania legislature passed 
the Medical Marijuana Act (the “Act”), which 
permits individuals suffering from a list of 
“serious medical conditions” to use marijuana 
under the care of a physician.  Individuals are 
not permitted to smoke marijuana under the Act 
for now, but medical marijuana card holders will 
be permitted to use alternative forms of 
marijuana to treat their medical conditions, 
including pills, oils, gels, and vaporization.  

Marijuana, regardless of whether it is used 
medicinally or recreationally, remains illegal 
under federal law.  Therefore, the Act will pose 
many challenges for employers.  For instance, if 
marijuana remains illegal under federal law, 
does an employer have to accommodate a 
medical marijuana card holder under the federal 
Americans with Disabilities Act (the “ADA”)?  
What about employers who are required to 
maintain drug-free workplace programs or 
mandatory drug-testing under federal law?  
In addition, many of the provisions of the Act 
that were intended to clarify employer 
rights and responsibilities have resulted in 
further confusion. 

For instance, the Act explicitly states that it 
does not require employers to accommodate 
“the use of marijuana on the property or 
premises of any place of employment.”  
However, the Act is unclear as to whether 
employers need to accommodate the use of 
marijuana off the employer’s property or 
premises or when an employee is off-the-clock.  
Regardless of the ADA, the Act also leaves open 
for interpretation whether the Pennsylvania 
Human Relations Act might require an employer 
to reasonably accommodate a disabled 
employee’s use of medical marijuana outside of 
the workplace or during non-work hours.  
Particularly when considering that the Act 
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The Haze Surrounding Pennsylvania’s 
Medical Marijuana Act Has Left Employers 

Dazed and Confused

for that position.”  However, the Act is unclear 
whether employers are permitted to discipline 
an employee who tests positive for marijuana, 
regardless of whether the employee was “under 
the influence” at work, or whether employers 
are permitted to discipline an employee who 
tests positive for marijuana at work, but who still 
met the standard of care accepted for his or 
her position.
  
While the Act also attempts to provide 
protections for employers in certain regulated 
industries and where there are safety concerns 
involved, the language creates additional 
problems for employers who implement 
drug-testing policies.  Preliminarily, drug testing 
companies are generally unable to distinguish 
between positive test results caused by smoking 
marijuana, which is illegal under the Act, and 
positive test results caused by ingesting 
marijuana in a form otherwise approved under 
the Act.  Moreover, the vast majority of 
employers use urine analysis as a means for 
drug testing.  However, marijuana can show up 
in a urine test anywhere from 1 to 5 days after 
ingestion for occasional use and up to 30 days 
after ingestion for habitual use.  Therefore, it is 
unclear how employers are to determine 
whether an employee is “under the influence” 
while at work versus, for example, last Saturday 
when the employee was at home.  

While there are no definitive answers to the 
above questions until the regulations have been 
fully developed and test cases have come before 
the federal and state courts, the following steps 
can be taken to lessen the likelihood of a 
potential issue arising in the future:

•  If an employer’s business is subject to federal 
laws or regulations mandating a drug-free 
workplace, continue to abide by those federal 

rules and regulations and make it clear that 
there are no exceptions for medically prescribed 
medications, including medicinal marijuana;

• Review employee handbooks and policies to 
ensure that accommodation policies and 
drug-testing procedures are up to date, 
accurately reflect actual company practice, 
and do not discriminate against medicinal 
marijuana users;

• Update job descriptions, particularly for 
safety-sensitive positions, so that the “standard 
of care” for such positions is clearly articulated;

• Consider whether zero-tolerance drug policies, 
automatic post-accident or post-event drug 
testing, and/or return to work drug testing 
policies are necessary;

• If mandatory drug testing policies require 
testing for some employees because of safety 
concerns, but not others, make sure there is a 
valid justification for treating the employees 
differently and ensure that the justification 
exists in practice;

• Train management and staff to avoid asking 
job applicants whether they have been issued 
valid medical marijuana identification cards;

• If an employee whose job involves safety or 
health risks has been issued a valid medical 
marijuana identification card, employers should 
engage in the interactive process to determine if 
an accommodation is available; and

• Be cautious when dealing with employees who 
have been issued valid medical marijuana 
identification cards.

If you have any questions or would like more 

information on the issues discussed above, 

please contact Curtis M. Schaffner, Esquire at 

cms@sgkpc.com or call (412) 355-0200.
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explicitly prohibits employers from discharging, 
threatening, refusing to hire, or otherwise 
discriminating or retaliating against an employee 
“solely on the basis of such employee’s 
status as an individual who is certified to use 
medical marijuana.”

Similarly, the Act explicitly states that it is not 
intended to limit employer’s ability to discipline 

an employee for being “under the influence of 
medical marijuana in the workplace” or for 
working while under the influence of medical 
marijuana when the employee’s conduct “falls 
below the standard of care normally accepted 
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In 2016, the Pennsylvania legislature passed 
the Medical Marijuana Act (the “Act”), which 
permits individuals suffering from a list of 
“serious medical conditions” to use marijuana 
under the care of a physician.  Individuals are 
not permitted to smoke marijuana under the Act 
for now, but medical marijuana card holders will 
be permitted to use alternative forms of 
marijuana to treat their medical conditions, 
including pills, oils, gels, and vaporization.  

Marijuana, regardless of whether it is used 
medicinally or recreationally, remains illegal 
under federal law.  Therefore, the Act will pose 
many challenges for employers.  For instance, if 
marijuana remains illegal under federal law, 
does an employer have to accommodate a 
medical marijuana card holder under the federal 
Americans with Disabilities Act (the “ADA”)?  
What about employers who are required to 
maintain drug-free workplace programs or 
mandatory drug-testing under federal law?  
In addition, many of the provisions of the Act 
that were intended to clarify employer 
rights and responsibilities have resulted in 
further confusion. 

For instance, the Act explicitly states that it 
does not require employers to accommodate 
“the use of marijuana on the property or 
premises of any place of employment.”  
However, the Act is unclear as to whether 
employers need to accommodate the use of 
marijuana off the employer’s property or 
premises or when an employee is off-the-clock.  
Regardless of the ADA, the Act also leaves open 
for interpretation whether the Pennsylvania 
Human Relations Act might require an employer 
to reasonably accommodate a disabled 
employee’s use of medical marijuana outside of 
the workplace or during non-work hours.  
Particularly when considering that the Act 

Following several years in the rulemaking 
process, the Pennsylvania Department of 
Environmental Protection’s (“DEP”) regulations 
for surface activities associated with oil and gas 
drilling were adopted and published on October 
8, 2016.  Only thirty-one days later, the 
Commonwealth Court temporarily stayed several 
of the new rules while the Court considers a 
challenge to the regulations filed by the 
Marcellus Shale Coalition (MSC).  The stage 
has been set for pivotal litigation relating to 
both the temporary stay and the underlying 
regulations themselves.

The new rules, enacted under the sweeping 
2012 legislation known as Act 13 and contained 
in Chapter 78a of the Pennsylvania Code, 
regulate only “unconventional wells” which is a 
term broadly defined to include all shale oil or 
gas wells, including Marcellus and Utica wells, 
drilled below the base of the Elk Sandstone 
formation. Conventional well regulations, 
contained in Chapter 78, remain unchanged.

Many of the new regulations merely formalize 
shale oil and gas drillers’ current best practices, 
which have been gradually adopted over time, 
such as the requirement to use storage tanks for 
temporary storage of wastewater as opposed to 
impoundment pits, or to install secondary 
containment systems to protect against 
accidental spills. Others, including the 
requirement that operators submit permits, 
reports and notification electronically to the 
DEP, help to modernize what had become an 
outdated paper-heavy regulatory process.

The new rules have been hailed by the acting 
Secretary of the DEP as “a set of regulations 
that increase protection for public resources 
and water supplies, improve data transparency, 
enhance access to relevant information for the 
public, and help provide business certainty to 
the industry.”1   

However, in the eyes of the oil and gas industry, 
many of the regulations are ambiguous and 
introduce significant uncertainty into the 
permitting process, while others conflict with 
the Pennsylvania Supreme Court’s ruling on Act 
13 or Act 13 itself.  The MSC engaged in two 
rounds of public commentary on the proposed 
regulations and supplied both commentary on 
the practical implications of the rules and 
revisions designed to protect the environment. 
Though both of the Pennsylvania House and 
Senate oversight committees voted to 
disapprove the proposed regulations, the DEP 
proceeded to final promulgation.  

In total, the MSC estimates that these 
regulations have the potential to impose a $900 
million annual burden on the oil and gas 
industry.2  Some of the more controversial rules 
include:

• A requirement that operators identify and plug 
all nearby abandoned oil and gas wells.  This 
rule requires drillers to obtain access to property 
they do not control, and to plug wells that they 
do not own.  Guidance on this regulation was 
provided in the form of a 48-page technical 
document, which the MSC claims is immensely 
complicated and certain instances contradicts 
the regulation.  

• A rule significantly expanding the list of 
parties who must be notified and allowed to 
comment before an oil and gas permit will be 
issued. The list includes schools, playground 
owners, municipalities and water supply owners 
in the vicinity of the proposed well.  The MSC 
contends that this provision was based upon a 
portion of Act 13 which was struck down by the 
Pennsylvania Supreme Court and improperly 

extends the DEP’s authority to regulate oil and 
gas operations in the vicinity of “public 
resources” to all publicly owned property and 
privately-owned property open to the public.

• A rule, stemming from the DEP’s new 
interpretation of an unchanged law, enhancing 
the construction and monitoring standards for 
fresh water impoundments and requiring 
that existing and previously-permitted 
impoundments be retrofitted to meet these 
new standards by October 10, 2017 or closed. 
The MSC contends that it is unreasonable to 
force the closure or costly retrofitting of 
impoundments that had already been 
constructed and approved according to DEP 
standards and permits then in effect.

• A requirement that, among other things, well 
operators comply with extensive well site 
erosion and sediment controls described in the 
regulations, as well as those controls described 
in separate regulations promulgated under the 
Clean Stream Law.  MSC contends that Act 13 
clearly indicates that erosion and sediment 
control measures be implemented in 
accordance with the Clean Stream Law and that 
any additional requirements imposed under the 
regulations are invalid.

On October 13, 2016, the MSC filed a legal 
challenge to several of the rules contained in 
Chapter 78a, claiming that they exceed the 
state’s regulatory authority, and asked for 
injunctive relief while its challenges are 
considered.  On November 8, 2016, the 
Commonwealth Court temporarily stayed several 
of the regulations under Chapter 78a, including 
rules related to public resource protections, 
large fluid holding ponds, well-site restoration 

(continued from page 5)

Pennsylvania General Assembly 
Adopts New Surface Regulations for 
Shale Drillers;

standards, and monitoring for underground 
hazards around fracking operations.  In reaching 
this decision to grant a temporary stay, the court 
found that some aspects of the rules may 
exceed the regulators’ authority to impose them 
and the costs of complying with those provisions 
would likely cause the industry irreparable harm 
if the sections are later deemed invalid when the 
merits of the case are evaluated.  The court 
allowed the remaining regulations for minimizing 
impacts to public resources stand. 

The DEP subsequently appealed the grant of a 
temporary stay to the Supreme Court, which 
the court granted on December 21, 2016.  
Proceedings could last into the Spring.

  
1http://boroughs.org/fullnotice.php?id=349&link
=About%20PSAB
2http://www.irrc.state.pa.us/docs/3042/RELATED
/3042%2005-22-15%20MARCELLUS%20SHAL
E%20COALITIO.pdf 

If you have any questions or would like more 

information on the issues discussed above, please 

contact Matt A. Jarrell, Esquire at maj@sgkpc.com or 

Brian R. Boyer, Esquire at brb@sgkpc.com or call 

(412) 355-0200.
 
  

for that position.”  However, the Act is unclear 
whether employers are permitted to discipline 
an employee who tests positive for marijuana, 
regardless of whether the employee was “under 
the influence” at work, or whether employers 
are permitted to discipline an employee who 
tests positive for marijuana at work, but who still 
met the standard of care accepted for his or 
her position.
  
While the Act also attempts to provide 
protections for employers in certain regulated 
industries and where there are safety concerns 
involved, the language creates additional 
problems for employers who implement 
drug-testing policies.  Preliminarily, drug testing 
companies are generally unable to distinguish 
between positive test results caused by smoking 
marijuana, which is illegal under the Act, and 
positive test results caused by ingesting 
marijuana in a form otherwise approved under 
the Act.  Moreover, the vast majority of 
employers use urine analysis as a means for 
drug testing.  However, marijuana can show up 
in a urine test anywhere from 1 to 5 days after 
ingestion for occasional use and up to 30 days 
after ingestion for habitual use.  Therefore, it is 
unclear how employers are to determine 
whether an employee is “under the influence” 
while at work versus, for example, last Saturday 
when the employee was at home.  

While there are no definitive answers to the 
above questions until the regulations have been 
fully developed and test cases have come before 
the federal and state courts, the following steps 
can be taken to lessen the likelihood of a 
potential issue arising in the future:

•  If an employer’s business is subject to federal 
laws or regulations mandating a drug-free 
workplace, continue to abide by those federal 

rules and regulations and make it clear that 
there are no exceptions for medically prescribed 
medications, including medicinal marijuana;

• Review employee handbooks and policies to 
ensure that accommodation policies and 
drug-testing procedures are up to date, 
accurately reflect actual company practice, 
and do not discriminate against medicinal 
marijuana users;

• Update job descriptions, particularly for 
safety-sensitive positions, so that the “standard 
of care” for such positions is clearly articulated;

• Consider whether zero-tolerance drug policies, 
automatic post-accident or post-event drug 
testing, and/or return to work drug testing 
policies are necessary;

• If mandatory drug testing policies require 
testing for some employees because of safety 
concerns, but not others, make sure there is a 
valid justification for treating the employees 
differently and ensure that the justification 
exists in practice;

• Train management and staff to avoid asking 
job applicants whether they have been issued 
valid medical marijuana identification cards;

• If an employee whose job involves safety or 
health risks has been issued a valid medical 
marijuana identification card, employers should 
engage in the interactive process to determine if 
an accommodation is available; and

• Be cautious when dealing with employees who 
have been issued valid medical marijuana 
identification cards.

If you have any questions or would like more 

information on the issues discussed above, 

please contact Curtis M. Schaffner, Esquire at 

cms@sgkpc.com or call (412) 355-0200.
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Finally, in subsection titled “Abuse,” the 
legislature equally admonishes all parties that 
filing a notice in the Directory without a good 
faith basis, with an intent to exact more 
payment than is due, or to obtain an unjustified 
advantage or benefit will result in an 
assessment of damages, either actual or 
$2000, whichever is greater (with no security 
for recovery of these amounts, which is the 
whole purpose of the Lien Law, namely, to 
provide claimants security for their unpaid 
improvements on a project). 
 
Needless to say, the meaning of some of these 
provisions will now need to await judicial 
interpretation and enforcement, following 
use of the Directory on upcoming projects.  

Nevertheless, with the release of the 
Directory, Act 142 is now the law of the land 
in Pennsylvania.

If you have any questions or would like more 

information on the issues discussed above, please 

contact Edward B. Gentilcore, Esquire at 

ebg@sgkpc.com or call (412) 355-0200.
 

535 Smithfield St., Ste. 300
Pittsburgh, PA  15222-2302
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Please join the firm 
in congratulating 
Curtis M. Schaffner 
on being named 
Senior Associate 
effective January 1, 
2017.   Mr. Schaffner 
is a member of the 
firm’s Litigation, 
Employment, 
Corporate, and Estates and Trusts 
Services Groups.  Mr. Schaffner assists 
clients in the defense and prosecution of 
civil lawsuits in state and federal courts 
and in front of various government 
agencies. He represents small and 
mid-sized companies in employment and 
complex commercial matters, including 
breach of contract, non-competition 
cases, employment disputes, wage and 
hour issues, disability and discrimination 

Introduction

Just about anyone who has needed to evaluate 
Pennsylvania’s Mechanics’ Lien Law of 1963, 
49 P.S. §§ 1101-1902, as amended (the “Lien 
Law”), and the case annotations to the Lien 
Law, was probably struck by the fact that 
although the statute itself has been in 
existence for well over 50 years in its current 
iteration, and despite that maturity, there was 
not a great deal of appellate case law 
interpreting its various terms and parameters.  
All that began to change roughly ten years ago 
when the legislature of the Commonwealth of 
Pennsylvania saw that this rather aged statute 
needed a bit of a face lift and modernization.  
However, instead of proceeding with a 
wholesale frame-off restoration of the statute, 
or, for that matter, trading the Lien Law in for 
an entirely new model, the legislative branch 
of Pennsylvania’s government went under the 
hood and made what they considered to be 
necessary improvements to portions of the 
statute.  These changes did not necessarily 
take into consideration how they would impact 
well-established principles embraced by many 
who had previously worked with and 
interpreted the Lien Law.  Some of the 

changes also potentially presented more 
uncertainties for those who, while already 
familiar with the statute, had hoped for 
elimination of some existing eccentricities of 
Pennsylvania’s aging Lien Law (as opposed 
to the creation of further confounding 
complications).  Then, in 2014, Pennsylvania 
enacted two more sets of amendments, one of 
which only became effective on January 1, 
2017 because the Department of General 
Services (“DGS”) in Pennsylvania launched 
the State Construction Notices Directory (the 
“Directory”) in late December of 2016 (a 
condition for implementation of the latter of 
the 2014 amendments). 

Enter the 2014 Amendments
While the Lien Law had undergone two 
previous amendments in 2007 and 2009, and 
while those amendments were far more 
extensive in nature, there was no reason to 
underestimate the impact of the amendments 
adopted in 2014.  Keep in mind, even with 
these amendments, the core of the 1963 
statute remains, carrying with it all the existing 
judicial interpretations to date (except where 

those judicial interpretations had been expressly 
modified by subsequent legislative modification). 

Indeed, in late 2013 to early 2014, the legislature 
again turned its attention to the Lien Law that it 
had previously modified in both 2007 and 2009.  
The first of these early 2014 modifications were 
largely reactionary in nature due to two appellate 
level case decisions.  These case decisions 
impacted how the priority of the liens perfected 
under the Lien Law would be considered in 
relationship to certain lenders’ security interests.

The year 2014 would not conclude without the 
legislature taking another effort of customizing 
the existing Lien Law, albeit as already amended.  
2014 Act 142, P.L. 2494 (“Act 142”) focused on 
the creation of the Directory.

With Act 142, the legislature attempted to bring 
the Commonwealth of Pennsylvania in line with a 
number of other states that already have similar 
provisions requiring notices provided by the owner 
and contractors and subcontractors prior to or, in 
some instances, during the performance of the 
work on a given project.  A full copy of Act 142 is 
available at http://www.legis.state.pa.us/cfdocs/
legis/li/uconsCheck.cfm?yr=2014&sessInd=0&a
ct=142. However, Act 142’s effectiveness was 
dependent upon the DGS bringing the Directory 
online prior to December 31, 2016.  If, for 
whatever reason, the launch of the Directory 
had been delayed, these changes were not 
going to become effective. DGS did release the 
Directory before the stated deadline, so Act 142 
is now the law.  The Directory is available on the 

web and through an app. These respective links
are: http://www.scnd.pa.gov/ 
and http://apps.pa.gov/scnd.

Act 142 appears to be a reaction to the 
2007 amendments’ expansion of the term 
“subcontractor” to include those who are 
engaged by subcontractors, whether they be 
sub-subcontractors or suppliers.  It was lamented 
that because of this exponential increase of 
potential lien claimants, it became very difficult 
for owners and even contractors to police the 
prompt and timely payment of these various 
project participants.  This, in turn, left the owners 
and general contractors exposed and at risk to 
claims from a variety of sources and reaches of a 
given project.

Now, for projects in excess of $1.5 million, 
identified as a “searchable project” under Act 
142, “[p]rior to the commencement of labor, work 
or the furnishing of materials for a searchable 
project that may give rise to a mechanics' lien 
under this act, the searchable project owner or 
agent of the searchable project owner [which can 
be the contractor provided there is compliance 
with the requirements of Act 142] may file a 
Notice of Commencement with the [D]irectory.”  
That sets into motion certain obligations on the 
part of the owner or its agent to provide 
information regarding the contractor on the 
project, the project’s name and location, 
including identifying the county and providing a 
legal description of the property on which the 
project is located, information regarding the 
owner, the identities of project sureties, if any, 
and the identification number given to the project 
when the Notice of Commencement is filed.  The 
owner has to post this notice at the project, 
pursue “reasonable measures” to make sure the 
notice stays posted and take “reasonable efforts” 
to have the notice and its content incorporated 
into the contract documents provided to 
subcontractors on the job.  Additionally, the 
owner is obligated to include a warning in the 
contract that the subcontractors will lose their 
lien rights in the event the subcontractors do not 

file a Notice of Furnishing within 45 days of 
first performing work or services at the job site 
or first providing materials to the job site.
 
This Notice of Furnishing must contain the 
following:

(i)  A general description of the labor or 
materials furnished.

(ii)  Full name and address of the person 
supplying the services or items under 
subparagraph (i).

(iii)  Full name and address of the person that 
contracted for the services or items under 
subparagraph (i).

(iv) A description sufficient to identify the 
searchable project, based on the description in 
the Notice of Commencement.

Thereafter, a form for the Notice of Furnishing 
is provided in Act 142. This form “must be 
substantially” followed.  Act 142 at § 501.3(b).

Then, these most recent of the 2014 
amendments go on to state consequences if a 
subcontractor fails to comply with these 
requirements. Section 501.3(c) provides: 
“A subcontractor that fails to substantially 
comply with this section forfeits the right to file 
a lien claim.” 

While there are merits to the foregoing 
provisions, there are also shortcomings 
immediately observable.  Initially, it is clearly 
advantageous to potential claimants that the 
owner is now obligated to notify all project 
participants of the legal descriptions for the 
property on which the project and its 
improvements will be located (assuming, of 
course, the owner wants to take advantage of 
the benefits of the Directory).  This has always 
been a challenge in some instances for 
contractor and subcontractor claimants filing 
liens in Pennsylvania, particularly where the 
right of amendment is extremely limited and 
where a strict construction has been applied to 
issues of lien perfection.  What is not clear, 
however, are the full consequences if the owner 
fails to provide accurate information. There 
appears to be nothing specifically contained in 
the body of Act 142 that would indicate the 
claimant would be relieved of obligations 
otherwise contained in the Lien Law (outside of 
Act 142) due to misidentification of property 
interests by the owner. There are some 
consequences of an owner’s failure to comply 
with provisions of Act 142 that could benefit 
subcontractors.  Those are discussed below.  
However, the language of Act 142 does not 
appear to excuse subcontractor transgressions 

of the requirements for perfecting a lien claim 
(beyond Act 142 compliance).

Another observation is that the searchable 
project owner includes the owner’s agent 
and that the contractor may act as the 
owner’s agent, where, among other things, 
the searchable project owner “assumes 
responsibility for the contractor’s actions.”  
This language really does not define the full 
parameters for where that responsibility begins 
and ends under the Lien Law and Act 142.  

Somewhat of an oddity is the requirement to 
identify performance and payment bonds, if 
they exist.  This inclusion is peculiar because of 
two things: (1) a subcontractor is not (typically) 
the intended beneficiary of a performance 
bond, and (2) if a payment bond has been 
obtained, upfront lien waivers are preferable 
under the 2007 amendments making this 
whole registration process unnecessary and, 
therefore, unlikely.
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cases, construction disputes, and various 
tort claims. As part of his corporate and 
employment practices, Mr. Schaffner 
regularly counsels clients in the formation 
of businesses, general corporate matters, 
employment matters, and contract 
negotiations. His estates and trust practice 
includes business succession planning 
and estate and trust planning. 

An additionally interesting amendment 
contained in Act 142 is included under the 
main heading, “Notice of Completion for 
Informational Purposes Only,” and focuses on 
the term “‘actual completion of work’” with two 
definitions.  The first definition is “issuance of 
an occupancy permit to the searchable project 
owner, or his agent, and the acceptance by the 
searchable project owner, or his agent, of the 
work accompanied by cessation of all work on 
the searchable project”. The alternate definition 
is the “cessation of all work on the searchable 
project for thirty (30) consecutive days, 
provided that work is not resumed under the 
same contract.”  Act 142 at § 501.4(a).  While 
there has been an effort to constrain the impact 
of these particular statements about actual 
completion of the work to the Directory, they 
will likely be reviewed with interest by courts 
looking for legislative guidance on the meaning 
of the phrase “actual completion of work” for 
other reasons related to perfection and 
prosecution of lien claims (including analysis of 
project completion for other purposes 
associated with the project and relevant 
contracts).  Otherwise, the language becomes 
quite curious, even though it is under the 
heading “Notice of Completion for 
Informational Purposes Only.”  Also notable is 
§501.4(b), indicating that while a 
subcontractor may file a “Notice of 
Nonpayment with the searchable project owner 
or the searchable project owner’s agent or the 
subcontractor in the directory for informational 
purposes only,” it “shall not relieve a 
subcontractor from complying with other 

written notice requirements under this act.”  
Then, in § 501.4(c), Act 142 states: “[a] 
Notice of Completion shall not be considered by 
a court in determining compliance with timing 
requirements under this act or in determining 
the completion date for a timing purpose, 
including limitation periods or warranty 
obligations.”  At best, it would appear then 
that portions of these amendments are 
simply trying to provide the owner with a 
reasonable heads-up that a subcontractor, 
sub-subcontractor or supplier is not being paid.
  
Next, there are a number of provisions included 
in Act 142 that seek to provide protection to 
those using the Directory. These are all 
generally contained under section 501.6 of 

Act 142, titled “Prohibition,” and focus on 
those who try to force or dissuade a 
subcontractor from filing a Notice of 
Furnishing. Subcontractors are provided a 
cause of action against these parties for 
violations of 501.6(a). However, a 
subcontractor is not given recourse under 
section 501.6(c) of Act 142 if such owner, 
agent or contractor has simply provided 
incorrect information under or innocently failed 
to comply with section 501.3(a) of Act 142.    
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